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The Following Extracts from Letters and Reviews Show how Highly 
BEACH ON 


MODERN EQUITY JURISPRUDENCE 


iS ESTEEMED: 


From Mr. JUSTICE BREWER, of the U.S 
Supreme Court: 

‘“*] am much pleased with it. I think it will be 
one of the useful books. He has compassed and 
condensed in the two volumes a vast amount of 
law. Somehow or other the idea of prolixity has 
always been associated with that of equity. ‘As 
long as a bill in chancery,’ and ‘as slow and tedi- 
ous as a case in equity.” These have been com- 
mon expressions; but one forgets this in reading 
these volumes. While very many topics are 
treated of, for equity jurisprudence extends over 
a wide field, yet as you pass from one to another 
you feel that there is no prolixity of statement. 
The propositions are stated clearly and forcibly, 
and as briefly as possible. I have no doubt that it 
will become the popular book for the active practi- 
tioner on the subject of equity jurisprudence.” 


From JUDGE WILLARD BARTLETT, 
N. Y. Supreme Court: 

‘At first I was inclined to think that Story and 
Pomeroy were all that I cared to have in my li- 
brary at the house, on the subject of equity juris- 
prudence; but I was led to re-examine Mr. 
Bexch’s work, and I have concluded that it will 
prove practically so useful that I had better keep 
it, even though my book shelves at home are al- 
ready over-crowded.” 

From Hon. SAMUEL DICKSON, Philadelphia: 

* The practising lawyer will find it the most useful 
treatise upon the subject now in print. Tested by a 
careful examination of the authorities upon sev- 
eral topics, through digests, and in other books, 
its citations of the current decisions down to date 
appears to be exhaustive and complete, while its 
statements of the results of the cases are clear and 
accurate. No where else can be found so com- 
plete a citation of those more modern cases to 
which, as Sir George Jessel tells us, we must look 
if we want to know what the rules of equity are.” 


From JOHN A. CARSON, Esy., Salem, Oregon: 

“After a careful examination of this work I 
have concluded that it is, as you have expressed 
it, ‘the best lawyer's tool in equity cases... Lam very 
much pleased with the work. It is well arranged 
and modern in its contents, dealing particularly 
with questions which arise almost daily in every 
lawyer’s office.” 


of the 


* legal periodicals, which is rather novel 


From Hon. CLARENCE A. SEWARD, New 
York: 

“I think that in preparing this volume you have 
rendered an essential service to the profession. 
You have entered a field as yet unoccupied by a 
general treatise, you have surveyed it in every as- 
pect. and in an orderly and lucid manner; and 
with the most exhaustive research you have 
shown the origin and application of the rules and 
principles which are now controlling, and which 
have been necessitated by commercial growth 
and a larger recognition of human rights.” 
From THE MICHIGAN LAW JOURNAL: 

‘It is our opinion that Mr. Beach’s Comment- 
aries on Modern Equity Jurisprudence is a work 
which is indispensable to the attorney who prac- 
tices in equity courts. We have no hesitation in 
saying that it is the finest law publication, in every 
respect, that has been placed before us for our exam- 
ination this year. It is complete. It is practical. 
The practising lawyer can find abundant case law 
in the two hundred and eight solid pages of cases 
cited. The index is comprehensive, and the table 
of contents so logically arranged, as to facilitate 
the work of the busy lawyer in search of a state- 
ment of law. What commends the treatise, how- 
ever, to the practitioner and student as well, are 
the indications on every page that it is a work of to- 
day. It is builded along modern lines.” 

**Because of the multitude of almost worth!ess 
text-books that are thrown upon the market now- 
adays, we take especial pleasure in commending 
Mr. Beach’s new work to the profession.” 

From THE ALBANY LAW JOURNAL: 

“The treatise is essentially on modern equity, 
which draws ancient equity in its track, and yet 
differs considerably if notessentially from it. It 
is evident at a glance that this is a plainer, less 
diffuse and more practical work than that of 
Pomeroy, and there is not much risk in venturing 
the opinion that it will be more convenient to the 
practitioner, who has no time for the disquisi- 
tions which delight the scholar and enlighten the 
teacher. As a vehicle for the conveyance of the 
prevalent equity dectrines to the busy lawyer, 
this commentary is certainly not inferior to those 
of the great predecessors. Another striking 
feature is the copious citation of articles from 
and ex- 
tremely useful.” 


The above are but a few of many commendations of the work. 


$e=The reception that has been accorded this work by the legal profession in 


the short time since its publication, as indicated by the large 


sale it has had, and 


the high commendations it has received from both the bench and the bar of the 
country, fully justify the claim the publishers have made for it, that it is the most 
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Price, 
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The Chicago Law Journal, in an interest 
ing article commenting upon the various law 
newspapers, saysof us: ‘‘TheCenrrat Law 
JourRNAL is of great assistance ‘o any lawyer 
in active practice. Its leading articles are 
essentially practical, its published cases are 
evidently selected with special reference to 
their present utility, while its notes of recent 
decisions cannot fail to keep its readers in- 
formed as to the current of judicial utterance 
and the weight of authority.’’ 

aquitcncsiittiinienitis 

The death of Mr. Justice Lamar is much 
to be regretted. Though in no sense a great 
jurist, nor to be compared in point of mental 
equipment with many of his colleagues and 
predecessors, he was a man of scholarly at- 
tainments and habits and of excellent judg- 
ment. With these were united a keen sense 
of honor and integrity of the highest order. 
His influence as a member of the court, was 
somewhat impaired by alack of industry,which 
was probably caused, during late years at 
least, by illness. 

The appointment of Judge Howell E. Jack- 
son to the vacancy is, in every respect, to be 
commended,not only because of his eminent fit- 
ness, but also for the reason that his promo- 
tion from the bench of the United States 
Circuit Court, where he has exhibited unusual 
legal ability, is in line with civil service doc- 
trine. We doubt whether President Harrison 
who has the reputation for making fine judi- 
cial appointments could have made a hap- 
pier strike. 





In connection with the leading article in 
this issue, on the subject of ‘implied war- 
ranty in a manufacturer’s executory contracts 
of sale’? might be read with interest the late 
case of Schubert v. J. R. Clark Co., 51 N. 
W. Rep. 1103, wherein the Supreme Court of 
Minnesota hold that if one engaged in the 
business of manufacturing ladders to be put 
upon the market for sale and use, so negli- 
gently constructs a ladder that by reason of 
such negligence it will obviously endanger 
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the life or limb of any one who may use it,and, 
knowing of such defects and that the same 
are so concealed that they are not liable to be 
discovered, puts the ladder in his stock for 
sale, he is liable for injuries caused by such 
negligence to one into whose hands the ladder 
comes for use in the usual course of business, 
though there be no contract relation between 
him and the person injured. 

The article referred to does not pretend to 
cover the question as to the liability of a man- 
ufacturer for damages to one not having with 
him a contract relation,which is the main point 
in the Minnesota case. Upon that, there is, both 
in England and in this country, much conflict 
of authority. The Minnesota case seems to 
have gone to greater length in extending the 
doctrine of liability to strangers to the con- 
tract, than any case heretofore reported and 
is a manifestly just and sound expression of 
the law. The recent decision of the Supreme 
Court of Missouri in Heizer v. Kingsland & 
Ferguson Manuf. Co., reported in full with 
note in 35 Cent. L. J. 108, holding that the 
duty of a manufacturer and vendor to make a 
machine of good material and workmanship 
does not extend beyond the person with whom 
he contracts, though supported by some au- 
thority is not satisfactory and contains dis- 
tinctions more fanciful than real. 





The Michigan Law Journal calls attention 
to the recent decision of United States 
Judge Swan, in the case of City of Detroit v. 
The Detroit Citizen’s Street Railway Co. ,which 
has an important bearing upon the subject of 
federal jurisdiction and removal of causes 
from State courts upon the ground of local 
prejudice and influence. The opinion was 
rendered on a motion to remand a suit in 
equity which had been removed from the Dis- 
trict Court of Wayne County into the federal 
court. The motion was denied principally 
upon the ground of local prejudice, the court 
remarking that ‘‘the present judges are all 
candidates for re-election. * * * It is 
very clear that the citizens of Detroit gener- 
ally are impressed with a feeling that the 
street railway company has abused its privi- 
leges etc. * * * A decision in this case 
adverse to the City of Detroit would probably 
cause many of the electors of the city in the 
approaching election, convinced of the right- 
eousness of the city’s cause, to vote against 
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the judge rendering the decision and no judge 
could be unconscious of that fact in passing 
upon the case.”’ : 

The law journal mentioned takes occasion 
in connection with this decision to enter a 
vigorous protest against the growing tendency 
on the part of federal courts to enlarge their 
jurisdiction. ‘‘If local prejudice’ it says 
‘*be the criterion for taking cases out of the 
State courts, they will soon be robbed of jur- 
isdiction. Either we must abandon the plan 
of electing our judges or substitute some other 
method which will retain all the virtues and 
none of the vices of the elective system.”’ 

Though we agree with our contemporary in 
its strictures upon the manner of the selection 
of State judges, which under our present sys- 
tem, renders them necessarily susceptible to 
improper influences, we do not think that the 
decision above noted furnishes a proper oc- 
casion for attacking the federal courts upon 
the ground of unwarranted enlargement of 
their jurisdiction. It is plain to be seen that 
the decision of Judge Swan was in line with 
and entirely justified by the language and 
provisions of the Removal of Causes Act 
which furnished as one of the grounds for re- 
moval ‘‘prejudice and local influence’’ of 
which the case at hand furnished a striking 
illustration. Though the act itself may, in 
many of its features, be open to serious ob- 
jection, its application by courts cannot 
fairly be complained of. 








NOTES OF RECENT DECISIONS. 


Lire INsuRANCE—SURRENDER FOR Patp-uP 
Po.icy—ForFEITURE — Premium.—In Miles 
v. Conn. Mut. Life Ins. Co., 15. C. Rep. 
275, before the United States Supreme Court, 
a policy of insurance payable to the wife of 
the insured provided that failure to pay any 
premium subsequent to the first should 
forfeit the policy, and also provided for the 
issuing vf a paid-up policy, after payment 
of two or more annual premiums. After pay- 
ment for eight years, and before the next 
premium became due, the insured, without 
the knowledge of the beneficiary, informed 
the company of his inability to pay further 
premiums, and requested a paid-up policy, 
but, at the company’s suggestion, he released 
a portion of the amount insured, surrendered 
the policy, and received in its stead a policy 





for a less amount, having, as a prerequisite, 
delivered to the company a receipt and re- 
lease as to the amount of reduction, purport- 
ing to be signed by his wife, but in reality 
forged by him. A year later, on his state- 
ment of inability to pay the premium on the 
second policy, and at his request, that policy 
was surrendered, and a paid-up policy issued 
in lieu thereof, on delivery by him to the com- 
pany of a similar forged receipt and release. 
It was held that there was nothing in these 
facts to excuse a failure to pay the premiums 
on the original policy, or to prevent a forfeit- 
ure thereof by: reason of such nor-payment, 
and the beneficiary could not recover thereon, 
The couit distinguished the cases of Insur- 
ance Co. v. Smith, 44 Ohio St. 156; White- 


“head v. Ins. Co., 102 N. Y. 143; and Garner 


v. Ins. Co., 110 N. Y. 266, upon which plaint- 
iff relied here. Mr. Justice Brown dissented 
from the view of the court claiming that the 
case of Whitehead v. Ins. Co., 102 N. Y. 
143 (where recovery was had against the com- 
pany) is indistinguishable in principle from 
this. 





GUARDIAN AND Warp—SETTLEMENT—LIA- 
BILITY AS TrRusTEE.—The case of State v. 
Branch, 20 8. W. Rep. 693, decided by the 
Supreme Court of Missouri, involves an inter- 
esting question as to the liability of a guard- 
ian. Rev. St. Mo. 1889, § 5330, provides 
that on final settlement by a guardian the 
court shall order him to pay the amount 
found due to his ward, having attained ma- 
jority, or to the successor of such guar lian, 
as the case may be. Section 5352, provides 
that successors of guardians, having received 
all the money or other estate found due their 
wards, shall acknowledge satisfaction of rec- 
ord in the proper court, and that the court, 


shall thereupon enter a discharge of 
the former guardian, and give him a 
certificate therefor. It was held that, 


in an action on a guardian’s bond to recover 
the balance found due on his final settlement, 
a receipt taken by the guardian from himself 
as trustee, and entered on the record of the 
probate court, together with an order of the 
court discharging him, does not estop the 
ward from showing that such receipt was 
false and fraudulent, and that he had while 
guardian converted the trust fund to his own 
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use prior to the final settlement. Gantt, P. 


J., Says: 


In Tittman v. Green, 18 S. W. Rep. 88, we held 
that a guardian or curator, having assets in his hands 
as such, if subsequently appointed trustee of his 
ward for the purpose of administering such fund, 
might elect to hold such fund in his character of 
trustee, and thus shift the liability from his bonds- 
men as curator upon his bondsmen as trustee, but in 
order to do so, some distinet, unequivocal act or 
declaration was necessary on the part of the guard- 
ian, indicative of his intention to hold the fund as 
trustee. But we also distinetly held that a fiduciary 
could not transfer his mere indebtedness in one ¢a- 
pacity to himself in another capacity, so as to exoner- 
ate his sureties in one at the expense of the other. 
‘To make the transfer valid, it must consist of some- 
thing more than a mere naked liability. It must be 
substantial assets, if made by insolvent fiduciary. In 
that case the action was against the trustee bondsmen, 
and, because the uncontradicted evidence showed 
the principal to have been perfectly solvent when 
he made his election to hold the estate as trustee, 
and there was no other evidence of a devastavit be- 
yond the fact that he kept his ward’s money mingled 
witb his own, we heldthe bondsmen for his trustee- 
ship liable. In this ease, there is no evidence that 
Branch, the principal, was solvent when he qualified as 
trustee in the circuit court, and filed his receipt in the 
probate court for the amount found due from him- 
self to his ward on his’ final settlement as_ testament- 
ary guardian. The defendant the sureties insist 
that when Branch filed this receipt, and the court 
made the order of discharge the discharge was con- 
clusive, and could not be attacked collaterally, where- 
as plaintiff contends that his receipt, like any other 
receipt, was only prima facie true, and was open to 
explanation, or even contradiction; and that the 
trial court erred in refusing to permit plaintiff to 
show that in truth and in fact Branch was wholly in- 
solvent at that time and did not have any portion of 
the assets represented by said receipt in his hand or 
under his control, and that it was a mere attempt to 
transfer the liability of his bondsmen for his curator- 
ship to the shoulders gf his bondsmen for his trustee- 
ship. It will be seen at once that it is a matter of 
grave interest, not only to the two sets of bondsmen 
here, but to fiduciaries and there sureties gen- 
erally, and a matter of the gravest moment to the 
ward, Alice Crookes. The controversy is narrowed 
down to the effect to be given to the filing of the re- 
ceipt by Branch, and the discharge granted by the 
probate court. There is not, and, indeed, cannot be 
any controversy between counsel, or any doubt in the 
mind of the court, that the final settlement of Branch 
as curator made, as it was, upon due notice to Miss 
Crookes after. she reached her majority, and duly 
approved by the probate court, had the force and 
effect of a final judgment; thatis to say, it was con- 
clusive of all matters that were properly the subject 
thereof, and cannot be questioned collaterally. If 
we dissociate this receipt from the statute and the 
order of discharge, it would seem clear that it is open 
to explanation, and is not conclusive as to its recitals 
upon his ward, whose interest is adverse. ‘‘A re- 
ceiptis an admission only, and the general rule is 
that an admission, though evidence against the per- 
son who made it and those claiming under him, is 
not conclusive except as to the person who may have 
been induced by it to alter his condition.” Whart. 
Ey. In Fuller y. Crittenden, 9 Conn. 406, it was said; 





“The true view of the subject seems to-be that such 
circumstances as would lead a court of equity to set 
aside a contract (such as fraud, mistake, or surprise) 
may be shown at law, to destroy the effect of the re- 
ceipt. In this way that all-important principle that 
written evidence is not tobe destroyed by parol—that 
principle which Chancellor Kent says is not to be 
destroyed or shaken—is preserved, and yet, where 
the circumstances afe such that the receipt ought 
not to operate, the party need not to be driven to a 
court of equity.”” And to this effect are the authori- 
ties generally. Greenl. Ev. § 305; 2 Whart. Ev. §§ 
920, 1064, 1130, 1365; 19 Amer. & Eng. Ene. Law, 
1115; Cole Co. vy.’ Dallmeyer, 101 Mo. 57, 18 S. W. 
Rep. 687; Gibson v. Hanna, 12 Mo. 163; Ryan v. 
Ward, 38 N. Y. 204; Association v. Wickham, 141 
U.S. 564, 12 Sup. Ct. Rep. 84. “In fact, an entry of 
satisfaction of a judgment, in the absence of a statute 
is but a receipt, and, like a receipt, may be explained 
or avoided by satisfactory evidence that payment 
was not in fact made.” 2 Freem. Judgm. § 478a; 
Dane v. Holmes, 41 Mich. 661, 3 N. W. Rep. 169; 
Powell v. Powell, 52 Mich. 432, 18 N. W. Rep. 203; 
Brown v. Bank, 148 Mass. 300, 19 N. E. Rep. 382. 

In Brown v. Bank, supra, the execution had been 
returned satisfied, as appeared by the receipt of the 
attorney of record; and the point was made that 
defendant was estopped to deny that the full amount 
of the judgment had been paid, but the court ruled 
that it was But a receipt, which could be explained. 
Let us then examine the statute invoked as a defense 
in this case. Section 5330 provides that upon final 
settlement the court shall order payment of the 
amount found due to such ward having’ attained ma- 
jority, or to the successor of such guardian or cura- 
tor, as the case may be, and enforce such order 
by attachment against the guardian and his sureties. 
Section 5332: ‘Successors of guardians and curators, 
having received all money and other estate found to 
be due totheir wards, and wards having received all 
money and other estate due from their guardians 
or curators on the expiration of their guardianship 
or curatorship, shall acknowledge satisfaction of rec- 
ord in the proper court; or if such ward, on due 
notice, neglect or refuse to make such acknowledg- 
ment, or cannot be found in the county to be served 
with notice, the court shall enter a discharge of such 
guardians or curators on the record, and gave them a 
certificate therefor: provided, that such court shall 
not enter such discharge nor give such certificate un- 
til the guardian or curators aforesaid shall first exhibit 
to said court the written statement of such ward ac- 
knowledging the receipt of all money and other 
property due from said guardian or curator which 
said written statement, if the ward be a married 
female, shall be signed by herself and her husband, 
and, if by male ward, by himself, and in every case ac- 
knowledged by said parties'to be their act and deed, 
before some officer authorized by law to take ac- 
knowledgment of deeds; and upon such acknowledg- 
ment of satisfaction the guardian or curator shall be 
discharged of record.”” The purpose of the statute 
was—First. To satisfy the probate court in which 
the guardian had administered his trust that he had 
complied with its order, by transferring the estate 
to his ward. Secondly. To satisfy of record the 
judgment which was a lien on his lands, and thus 
render his own estate free of incumbrances that 
might hinder the transfer of the same, and relieve 
his bondsmen. Third. A scrupulous regard for the 
rights of the ward, by preventing imposition by hey 
guardian, by obtaining a receipt from the ward, by 
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false representations; hence the requirement that 
the ward should either appearin open court, where 
the court could explain to him or her his or her 
rights, and be assured the ward had received the 
estate before satisfaction was entered; or, if his or 
her personal presence could not be had for any cause, 
that a receipt acknowledged by the ward by an officer 
authorized to take acknowledgment of deeds must 
be filed. It seems clear that these sections were in- 
tended to apply to wards who were sui juris as to 
their estates. Toestop Alice Crookes by this satis- 
faction, obtained by the purely ex parte act and rep- 
resentation of the man against whom she had recovered 
a judgment for nearly $20,000, would be to confound 
all notions of right and wrong. It may be granted 
that third parties dealing with him ordinarily have a 
right to rely upon his acts as trustee. and his ward 
would be bound thereby; but to say that a judgment 
debtor, and afiduciary at that, may, by a mere receipt 
of his own, destroy a solemn judgment, as against 
his judgment creditor, his cestui que trust cannot 
be tolerated in a court of justice. It is a familiar 
maxim of the law that a man cannot sue himself,— 
eannot be both plaintiff and defendant in the same 
action; but, if this receipt and satisfaction were to 
stand, that principle would be expunged from the 
law of this State. Our conclusion is that this receipt 
of Branch, made under the circumstances, is not 
within the spirit of the statute. The law will not 
permit one to contract with himself; much less will 
it allow a judgment debtor to satisfy a judgment 
against himself. Cleere v. Cleere, 82 Ala. 581, 3 
South. Rep. 107; Tankersly v. Pettis, 61- Ala. 354; 
Inre Wood, 71 Mo. 623. The final settlement fixed 
his liability, and was conclusive alike upon him and 
his sureties. The filing of this receipt was an une- 
quivocal announcement to the court, and an asser- 
tion that from that time he intended to hold the 
estate as trustee, and not as guardian. If at that 
time he actually had her estate in his hands, or was 
solvent and able to turn over her estate, his election 
by this distinct act or declaration affected the trans- 
fer, and such election will bind the sureties on his 
bond as trustee. Tittman v. Green (Mo. Sup.), 
18 S. W. Rep. 885; Smith v. Gregory, 26 Grat. 248; 
Ruflin vy. Harrison, 81 N. C. 208; Jd., 86 N. C. 190; 
Gilmer v. Baker, 24 W. Va. 72. On the other hand, 
if he was insolvent when he filed the receipt, and 
did not have her estate in his hands, but had misap- 
propriated it, then she hada right to show that fact 
to bind him and his sureties on his guardian bond, 
for this wasa breach of their undertaking. In re- 
fusing to permit her to do this, the circuit court erred. 
The judgment is reversed, and the cause remanded. 








IMPLIED WARRANTY IN A MANUFAC- 
TURER’S EXECUTORY CONTRACTS 
OF SALE. 





In the absence of express warranty, what 
undertaking against latent defects does the 
law imply in a manufacturer’s general con- 
tracts of sale, where there is no opportunity 
for the buyer to choose or examine? A con- 
tract of sale is general, in the sense here 
meant, when the buyer does not specially 
dictate as to materials or making, and when 





there is no special controlling element such 
as an undertaking to comply with a descrip- 
tion orto fulfill a particular use or purpose. It 
is established that there shall be some indem- 
nity against latent defects in these general 
sales by the maker, because of the fact that 
to hold oneself out as a manufacturer implies 
reasonably competent skill and adequate 
means, and particularly because the buyer 
cannot know or judge for himself and so must 
rely wholly upon the maker, aside from mani- 
fest defects. The question not settled is 
whether the maker shall be some only for 
latent defects which he could have avoided 
by proper skill and care, or shall be liable ab- 
solutely. A review of this question may also 
bring out something of the exact nature and 
scope of other implied undertakings. 

Only two reported decisions' have been 
confined to this single point, and these are in 
direct conflict. The New York Court of Ap- 
peals, per the learned Judge Seldon, laid 
down what is believed to be the true rule,that 
a manufacturer is liable for any latent defect 
arising from the manner of making, but not 
for a latent defect in materials which he is 
not shown and cannot be presumed to have 
known. A bare majority of the Ohio court, 
on the other hand, held that a manufacturer 
impliedly agrees to produce articles fit for 
ordinary uses; if he fails even because of ae- 
fects latent and undiscoverable his contract 
is nevertheless broken. It was sought to dis- 
tinguish Hoe vy. Sanborn, as‘a case in which 
the contract was pleaded as executed. The 
dissenting judges, however, recognized that 
the two cases are not to be distinguished, and 
they approved the New York rule, for the 
contract in Hoe vy. Sanborn, however pleaded, 
was in fact executory and was so treated by 
the court. It was an action to enforce pay- 
ment for saws, made on the defendant’s gen- 
eral order. The defendant contested only as 
to one saw, which he claimed was so soft that 
it was worthless. In Ohio, the action was 
for breach of implied warranty ; boilers made 
by the defendants for the plaintiff’s rolling 
mills proved so defective that they had to be 
thrown aside within a few months. The de- 
fendants claimed that the failure was due to 
undiscoverable inherent defects. The Ohio 
court seemed to regard the implied undertak- 


1 Hoe y. Sanborn, 21 N. Y. 552, and Rodgers v. 
Niles, 11 Ohio State, 48, both decided in 1860. 
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ing as a condition, while that in the New 
York case is called a warranty. 
sons for implying such an undertaking are 
identical in the two cases, and the circum- 
stances substantially alike ;? the undertaking 
is therefore one and the same, whether it is 
called an essential part of the contract of sale 
or an element collateral thereto. To distin- 
guish between condition and warranty is of 
practical moment only in determining the 
vendee’s remedies, which do not fall within 
the scope of this discussion. 

On the surface, the decisions previous to 
the New York case would seem to sustain 
Rodgers vy. Niles, in imposing a liability for 
all latent defects whatever. The cases in the 
following review are believed to include all 
the decisions in the books which are really 
in point, though other authorities are often 
loosely cited to the question. Tracing back- 
ward from Hoe v. Sanborn, the first case en- 
countered is Brown v. Sayles,® which has been 
given much weight and upon which Rodgers 
v. Niles mainly rests. A buggy and wagon 
box had been made on a general order, of 
wood which proved to have a serious defect 
discoverable only by use. It was held, that a 
manufacturer impliedly warrants his materials 
to be at least ordinarily good. Thus far the 
case is ‘‘on all fours’’ with Rodgers v. Niles, 
and the two must stand or fall together. But 
the contract called for a sixty dollar buggy, 
and as a further ground for decision the court 
held that delivering a buggy worth only 
twenty-five dollars was non-performance. 
This is evident reason for holding the maker,* 
but no such ground exists in Rodgers v. Niles. 
In the same year the rule of absolute liability 
was laid down by the Supreme Court of Lili- 
nois, but without argument or citation.® This 
ruling is in line with an earlier decision of the 
same court,® that a maker warrants impliedly 
that his goods are of fair ordinary quality ac- 
cording to their appearance. But the earlier 
opinion really reasons for the principle of Hoe 
vy. Sanborn, when it questions whether the 


* The view of the Ohio trial court that Rodgers v. 
Niles was a sale essentially for a particular purpose, 
Was rightly rejected on the appeal and the contract 
was held to be general—opinion, p. 56. Special purpose 
is discussed post. 

) 27 Vt. 227 (1854). 

* See post, as to correspondence with description. 

° Beers vy. Williams, 16 Ill. 69—‘‘Every consideration 
of publie policy and private justice demands the rule.” 

* Misner y. Granger, 4 Gilman, 67, 75 (1847). 


But the rea-" 





maker would not be excused in cases where 
success in avoiding defects depends largely 
upon chance. Not to speak of the hopeless 
difficulty in applying so vague an exception, 
what possible difference of principle is there 
whether unavoidable latent defects occur 
often, or only one article in a million proves 
thus defective? The leading English case of 
Jones v. Bright, decided in Common Pleas in 
1829,’ is commonly accepted as the founda- 
tion of the rule of absolute liability. The 
case must therefore be examined with some 
fullness. It was an action for breach of war- 
ranty in the sale of copper by the maker. He 
had been told it was wanted for a ship’s bot- 
tom, and had said before the plaintiff to the 
one introducing the parties: ‘‘Your friend 
may rely upon it, we will supply him well.’’ 
The copper lasted only a few months and the 
testimony indicated faulty making, but the 
verdict for the plaintiff found intrinsic defect 
from a cause not shown. The judges in banc 
held it clear that the defendant had either 
expressly or tacitly undertaken, without 
qualification, that the copper furnished should 
be fit for sheathing the plaintiff’s ship.* The 
case decides nothing more. Whatever in the 
four opinions goes beyond this is argument or 
dictum. Yet the sentences quoted below, 
from the opinion of Best, C. J., seem often 
to have beer taken as the pith of the decision. 
No one can reasonably claim that anything 
else in the case is in point as to unavoidable 
latent defects on general sales, and even this 
passage, when closely analyzed, will be seen 
not to make for Rodgers v. Niles, as supposed. 
The chief justice, after holding that the de- 
fendant’s promise of good service amounted 
in this instance to express warranty, which 
would seem ample ground for decision, went 
on thus: 

‘*But I wish to put the case on a broad 
principle: If a man sells an article he there- 
by warrants that it is merchantable, that it is 
fit for some purpose. This was established in 
Laing v. Fidgeon. If he sells for a particu- 
lar purpose, he thereby warrants it fit for that 
purpose; and no case has decided otherwise, 
although there are doubtless, some dicta to 
the contrary. Reference has been made te 


7 5 Bing. 533. 

8 He must therefore answer for any unfitness what- 
ever. See post, as to these cases of purpose special, 
which stand quite apart from general sales. 
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cases on warranties of horses. But there is a 
great difference between contracts for horses 
and a warranty of a manufactured article. 
No prudence can guard against latent de- 
fects in a horse; but by providing proper 
materials a merchant may guard against de- 
fects in manufactured articles, as he who 
manufactures copper may by due care pre- 
vent the introduction of too much oxygen 
(the case at bar). And this distinction 
explains the case of Bluett v. Osborn, where 
Lord Ellenborough held that the defendant, 
who had sold a bowsprit, was not responsible 
for a failure arising out of a latent defect in 
the timber.”’ 

Now leaving aside for the moment the chief 
justice’s broad principle, as he calls it, note 
that his real position, although not happily 
stated, amounts exactly to this—given sound 
materials, defects in making will not be ex- 
cused, but undiscoverable defects in natural 
objects and materials (e. g., a horse or tim- 
ber) cannot be guarded against and are there- 
fore to be excused. This is in effect the rule 
of Hoe v. Sanborn. Nor is this trend of 
Judge Best’s reasoning changed by the fact 
that he in truth misconceived Bluett v. 
Osborn. That case involved the sale of a 
specific article where the buyer had oppor- 
tunity to judge for himself,’ and caveat 
emptor would therefore govern, whatever the 
defect, unless there be fraud. The under- 
taking of fitness for a special purpose had not 
then been distinguished in the law, so it is not 
strange that the learned chief justice had dif- 
ficulty in laying down broad principles. But 
it is surprising that all he said in the case 
should have been so often blindly adopted 
since then, including his loose proposition 
that one selling generally thereby undertakes 
that the thing sold is merchantable, is fit for 
some purpose. Just what Judge Best meant 
by this is not certain. If he had in mind any 
such undertaking as the ‘‘fitness for ordinary 
uses’ required by Rodgers v. Niles, then 
Jones v. Bright, affords this much warrant 
for the Ohio rule. But it seems odd reason- 


9 1 Starkie, 384—at nisi prius, 1816. 
+10 Per Maule, J.,in Brown v. Edgington (1841), 2 
M. and G. 279, 286, answering counsel who quoted 
Judge Best. 

1 See classification as to implied warranty of qual- 
ity, in Jones v. Just, L. R. 3 Q. B. 197, 202, class 
(Benj. on Sales § 985, 4th Am. ed.) This able classifi- 
cation overlooks latent defects on general orders. 


maker for undiscoverable 





ing to assume that his words ‘‘some use’’ and 
the words ‘‘ordinary uses’’ are equivalents, 
nor does the context call for such an interpre- 
tation. If Judge Best did so intend he 
was not supported by Laing v. Fidgeon,” 
as he claimed, nor by any other authority. 
On the whole, it may safely be assumed that 
his real meaning was only that anything sold 
generally must be of some use as an article of 
the sort ordered, so that it may fairly be called 
such an article. Thus interpreted his state- 
ment is sound,” but it certainly has no partic- 
ular bearing on our question of holding a 
defects. Judge 
Best’s idea in bringing this proposition into 
the case at all seems to have been that upon 
it depended the special liability in cases of 
particular purpose. But in fact the general 
undertaking of merchantability and the spe- 
cial one of fitness are independent of each 
other, except that, as later cases have made 
clear, both rest ultimately on the broad 
ground that there nust be compliance with 
the subject matter of the contract; and since 
Jones v. Bright was a case of selling specially 
and turned on its particular facts, any prop- 
osition concerning general sales was quite 
gratuitous. In a word then, Jones v. Bright, 
although supposed to establish an absolute 
liability for latent defects on general sales by 
the maker, is in fact no authority at all upon 
the question, and the only argument in the 
opinions which has any real bearing makes 
rather for the limited liability imposed in Hoe 
v. Sanborn. 

Since Hoe v. Sanborn and Rodgers v. 
Niles, the former’s rule has been squarely 
followed in two important cases! and has 
been frequently cited with approval ; yet there 
would seem on the whole hardly less confu- 
sion on the subject than before. Bragg v. 
Morrill,” is generally considered a leading 


1226 Taunton, 108 (1815). Here “‘goods for North 
America, three dozen single flap saddles’ were 
ordered to be made, on the strength of a sample sad- 
dle shown by the maker. The saddles delivered were 
far below the sample and so poor asto be useless. It 
was held to result from the whole transaction that the 
saddles were to be merchantable—judgment for the 
vendee accordingly. 

18 This undertaking of merchantability, so-called, is 
further considered, post. 

14 White v. Miller, 71 N. Y.118 (1877); and Kellogg 
Bridge Co. v. Hamilton, 110 U. 8. 108 (1883), where 
Hoe vy. Sanborn was declared to be a carefully con- 
sidered and leading case. 

15 49 Vt. 45 (1876). 
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case and at one with Hoe v. Sanborn. The 
two cases reach the same result, but in Bragg 
v. Morrill, the opinion of the court first mis- 
conceived the facts at bar, and-then off-set 
this mistake by adopting a proposition new to 
the law. The action sought to hold the ven- 
dor of a wrought shaft, a foundryman and 
machinist, for defects which he could not dis- 
cover. He had bought the shaft in the rough 
and had turned and fitted it on the plaintiff’s 
order. The court took the sale to be essen- 
tially for a particular purpose. But the re- 
ported facts, and even the statement in the 
opinion, clearly show not a special but a gen- 
eral, customary use.'© The court then de- 
clared that the implied undertaking of fitness 
for a special purpose does not extend to lat- 
ent defects¢ caused, without the vendor’s 
knowledge or fault, by the unskillfulness of a 
previous manufacturer or owner. This lim- 


itation, or any limitation, to the seller’s lia- 


bility for unfitness in an article ordered 
particularly to fulfill a given purpose is op- 
posed to the authorities American and Eng- 
lish, and wholly loses sight of the real nature 
of this undertaking of fitness.'* The liability 


16 Identical with Rodgers vy. Niles, in this respect— 
ante, note2. In the Ohio case the boilers were made 
for the buyer’s rolling mills, but they were to do or- 
dinary work; here the shaft was to move machinery, 
by means of belting, in the plaintiff’s factory, but the 
service was normal and usual in kind and quantity, 
and no especial emphasis was laid upon the use in- 
tended. : 

17 Anable writer in the American Law Review (27 
A. L. R. 423, 427,—1883) is lead by this case to apply 
the rule of absolute liability to general sales by mak- 
ers from raw materials, and to limit the New York 
rule to intermediate manufacturers like the defend- 
ant in Bragg v. Morrill. This too is fallacious. True, 
when wrought materials are used defects may be the 
more difficult to detect, and therefore to hold the 
vendor absolutely would the more often work in- 
iquity. But for all contracts essentially alike, the 
general measure of the maker’s liability must be the 
same; and whether crude or wrought materials are 
used by one making generally, is a mere incidental 
matter rather than a controlling circumstance essen- 
tially changing the nature of the contract. 

8 The cases cited in Bragg v. Morrill, fail to sus- 
tain any limitation, though Pease v. Sabin (38 Vt. 
432, 435), might seem to do so. In that case an under- 
taking of fitness is said tobe implied ‘“‘certainly if the 
unfitness is occasioned by any want of skill or care or 
is the result of defect from any cause in the process of 
manufacture.” But the defect there—maggots in 
cheese—was clearly a fault in making, and the court 
likely did not care to go beyond the facts before them. 
At any rate the case does not authorize restricting the 
liability for unfitness. The court in Bragg v. Morrill 
(and perhaps in Pease v. Sabin), made the common 
mistake of overlooking the essential difference be- 
tween selling generally and selling specially for a par- 





is absolute, because the particular purpose, 
rather than any specific article, is the essen- 
tial matter in these contracts and the maker 
directly undertakes, without qualification, to 
fulfill that purpose substantially." Manifestly 
then, to bring a contract within this class of 
cases merely by implication it is not enough, 
on the one hand, that the maker should be 
told the use intended if in fact a known, defi- 
nite, described article is ordered,” or if the 
use intended is only a customary, expected 
service and no especial stress is laid upon it 
(as in Rodgers v. Niles and Bragg v. Morrill, 
ante, and Brenton v. Davis, infra); nor, on 
the other hand, is it enough that the maker 
has mere casual knowledge or notice of the 
particular use intended—there must be fair 
ground to presume that he contemplated fit- 
ness as an essential element.” No doctrine 
of implied undertakings has been more fre- 
quently misapplied than this of fitness for 
special purpose. Brenton v. Davis,” is a 
striking instance. That was an action for 
breach of warranty in the sale of a boat by 
the maker, which was to be used to carry 
freight on White river (a use nowise pecu- 
liar). When sold the boat was lying half full 
of water and leaves, and the buyer did not 
take the trouble to inspect it closely as he 
might have done. It proved badly built and un- 
seaworthy. It was held,that the boat was bought 
for a known special purpose and was there- 
fore impliedly warranted fit. In fact,the sale, 
albeit by the maker, was of a specific boat 
shown to the buyer, and in the absence of 
fraud and express warranty he should be 
taken to have judged for himself and caveat 
emptor should be applied, as in Bluett v. 
Osborn, ante. Closely allied to this implied 
undertaking of fitness is that of substantial 
agreement with description,” and also that of 
merchantability. The great case of Jones v. 


ticular purpose, and applied to both the true rule for 
general sales. 

19 Randall v. Newson, L. R. 2 Q. B. D. 102 (Appeal 
1877), and cases, 19 Moak’s Eng. R. 248, and 24 Am. R. 
106, note, 1 Smith’s L. C. 312 (8th Am. ed.); author- 
ities cited in Goulds v. Brophy, 42 Minn. 109 (1889), 
43 N. W. Rep. 834, and 6 L. R. A. 392. 

2% Jones vy. Just (ante, note 11), class 3 and cases; 
Goulds v. Brophy, supra, note 22. 

21 This last requisite is sustained by authority, and 
would seem manifestly sound and just, yet it has been 
often overlooked. 

2 8 Blackf. 317 (1846). 

23 Benj. on Sales, § 918 (4th Am. ed.), and cases; 
Bagley v. Mill Co., 21 Fed. Rep. 159. 
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Just, establishes that this so-called warranty 
of merchantability is at bottom simply the im- 
plied condition that an article sold on the 
seller’s judgment shall reasonably pass muster 
as the article it purports to be, according to 
the accepted understanding among mer- 
chants ; that is, it shall not be so inferior that 
it ceases to be that article.” In all these 
contracts the question is simply whether the 
seller has furnished substantially what the 
buyer bargained for—in other words, what 
is the essential subject matter described in 
the contract, or which would be described 
were the contract drawn out? If the article 
does not in fact answer the description, it 
does not do so more or less whether the de- 
fect could have been discovered and avoided 
or not.” 

As to cases where the vendee chooses ma- 
terials, or dictates as to the mode of con- 
struction, or in other respect. controls, he 
manifestly in so far judges for himself and is 
therefore held, in the absence of fratd and 
express warranty, to have assumed the risk 
necessarily incident to his control. For it 
may safely be affirmed on both reason and 
authority, that when there are no special con- 
trolling circumstances the common law im- 
plies a warranty only where the buyer has 
no opportunity to decide for himself, or, 
otherwise stated, only where there is superior 
knowledge, actual or presumptive, on the 
seller’s part.?’7 How can one square with this 
the view that on general sales a manufacturer 
impliedly warrants even against defects which 
human skill cannot detect or avoid? It would 


4 L. R. 3. Q. B. 197 (1868). Tosame effect Wilson 
vy. Lawrence, 139 Mass. 118. 

% Cf. Gardiner v. Gray, 4 Campb. 144, per Lord El- 
jenborough. “The intention of both parties must be 
taken to be that it shall be salable inthe market under 
the denomination mentioned in the contract.” 

26 Randall v. Newson, ante. It might perhaps seem 
an easy step from this proposition to the view of 
Rodgers v. Niles, that on general sales also a manu- 
facturer should be held liable absolutely for latent 
defects. But that step would require the assumption 
that these general contracts, if drawn out, include an 
unqualified undertaking to use sound materials—an as- 
sumption which would simply beg the whole question, 
and which could not stand before the caveat emptor 
of the commcn law, as will be shown. 

7 Jones v. Just, L. R. 3 Q. B. 207; “The buyer must 
be taken to have trusted to the judgment, knowledge 
and information of the seller, as it is clear he could 
exercise no judgment of his own; and this appears 
tousto beatthe bottom of implied warranty.” To 
same effect Hoe v. Sanborn, 21 N. Y. 555-565, passim; 
Rodgers y. Niles, 11 O, St. 53. 





seem that under the principles of the common 
law such defects call most strongly for the 
rule of caveat emptor.* The true view, that 
one making on a general order must answer 
except for unavoidable hidden defects in ma- 
terials, not only comports with principle but 
surely protects the buyer amply to satisfy 
every requirement of sound public policy. 
For under this rule there is a general pre- 
sumption against the maker which can be 
overcome only by substantial evidence that 
the defect was in fact in the materials and 
practically could not be detected or avoided. 
Holding the manufacturer liable for every 
defect arising in the course of making, be- 
cause he alone controls and can examine and 
know, may in very rare instances work in- 
justice, but there seems no way to escape 
this—it is fairly a risk necessary to his call- 
ing, since to relax at all the liability for faulty 
making would open wide the gate to dishon- 
est work. Thus this rule substantially pro- 
tects the manufacturer, whose rights are <is- 
regarded by the Ohio view, without depriv- 
ing the buyer of any safeguard proper under 
the common law. 

One important: consideration remains, to 
condemn utterly the rule of absolute liability 
on general orders—the measure of damages. 
It is universally agreed that if the breach of 
warranty be mixed with fraud, special dam- 
ages may be recovered above the general (lam- 
age measured by the difference between the 
actual value of the defective article and the 
market or contract price of a sound article. 
There has been some conflict as to allowing 
special damages for a mere breach of war- 
ranty, but the great weight of authority es- 
tablishes that the ordinary measure of dam- 
ages for breach of contract should obtain 


23 Cf. the leading case of Readhead v. R. R. Co., L. 
R.4Q. B. 379 (1869), where an unavoidable latent 
defect caused a car wheel to break, injuring the 
plaintiff, and it was sought to establish an implied 
warranty that a railway carriage isin all ways fit for 
the purpose. The court say: ‘‘An obligation to use all 
due and proper care is founded onreasons obvious to 
all, but to impose upon the carrier the burden ofa 
warranty that everything he uses is absolutely free 
from defects likely to cause peril, would be to cause 
aman by implication of law to promise the perform- 
ance of an impossible thing. Warranties implied, 
ought certainly to be founded on reason, and witha 
just regard to the interests of the party who is sup- 
posed to give the warranty,” Had the case been one 
of manufacture and sale essentially for a special pur- 
pose, the vendor would have been liable for any un 
fitness. Randall vy. Newson, supra. 
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here, —that is, whatever damage ensues 
proximately is recoverable, if it can fairly be 
presumed to have been within the contempla- 
tion of the parties.” In a leading case, the 
statement of this ruleis that the damages 
must be such as might naturally be expected 
to follow a violation of the contract and must 
be certain, both in their nature and cause; it 
is only uncertain and contingent profits which 
the law excludes.” Neither reason nor au- 
thority sanctions the limit set in Hoe v. San- 
born, second appeal,*' restricting special 
damages to cases of making for a particular 
purpose. Hargous v. Ablon,” was claimed 
as authority for such a limitation; but it was 


there stated simply that when a warranty is _ 


general, not having reference to any purpose 
out of the ordinary course, the law does not 
go beyond the general market in search for 
an indemnity against its breach. Viewed in 
the light of the facts before the court, this 
amounts only to saying that on a general or- 
der it cannot he presumed that special cir- 
cumstances were within the contemplation of 
the vendor ; and this is manifestly true, being 
a direct corollary of the broad mile of dam- 
ages when applied to general sales, viz., the 
seller must make good all damage naturally 
incident to ordinary, expected uses of the 
articles sold. There seems added reason 
for this rule when the maker sells. It is ap- 
plied in the carefully considered case of Page 
v. Ford,® where the maker of a boiler for 


*2 Benj. on Sales § 1306 (4th Am. ed.), 10 Am. and 
Eng. Cye. of Law, 171; Taylor Mfg. Co. v. Hatcher, 3 
L. R. A. 587 (U. 8. C. C. So. Dist. Ga., 1889), and note; 
2 Suth. on Dams. 430 et seg; Randall v. Newson, 
supra, where the contract was to make a pole sufli- 
cient for a particular carriage, and through a latent 
defect the pole broke, causing the horses to run away 
and be injured. Held, that if the injury to the horses 
was a natural consequence of the breaking—a ques- 
tion for the jury—the maker must answer for it. 

380 Griffin vy. Colver, 16 N. Y. 489, 494; Passinger v. 
Thorburn, 34 N. Y. 684. See, also, Jones v. George, 
61 Tex. 345 (1884),48 Am. Rep. 280, where the question 
is exhaustively reviewed. 

31 36 N. Y. 93, 98. 

8 § Hill, 473. 

83-12 Ind. 46/1859), see, also, Smith v. Green, L. R. 
1C. B. D. 92 (1875), 16 Moak’s Eng. Rep. 441. Page 
v. Ford is often wrongly cited as supporting the Ohio 
rule of absolute liability. The action was by the vendor 
to enforce payment, and the defendants put in a coun- 
terclaim for general and special damages. The answer 
contained an allegation of manufacture for a special 
purpose, but the plaintiff demurred, overlooking the 
effect of this allegation if true. The case went up on 
the demurrer, so for the purposes of the appeal the 
case was virtually one of special purpose. 





the vendee’s saw mill was held to answer for 
the entire damage caused by the boiler burst- 
ing, including the wrecking of surrounding 
machinery and property. The court say: 
‘*If in consequence of defect the purchaser 
without fault suffered damage, by the de- 
struction of that kind of property which it 
was reasonable and usual to place in close 
proximity, the injury to such property must 
be regarded as the natural and legitimate re- 
sult of the breach! of warranty.’’ The doc- 
trine can hardly be questioned. Now revert- 
ing to Rodgers v. Niles, assume that the 
boilers in that case furnished on mere general 
order, not specially as in Page v. Ford, had 
likewise exploded instead of gradually failing 
because of unavoidable latent defect, and had 
wrecked say a million dollars worth of prop- 
erty; and that this unusual damage was due 
to the great size of the boilers rather than to 
anything uncommon in their use or surround: 
ings. These might easily have been the facts, 
and the Ohio court, under its holding that a 
manufacturer is an insurer even when he 
contracts generally, must have adjudged the 
maker of the boiler liable for this overwhelm- 
ing damage. This, then, is the ultimate re- 
sult of the Ohio rule—any manufacturer may 
be ruined, solely because of a mere implied 
liability which is imposed absolutely upon 
him, although he may be no more at fault 
than for devastation by earthquake or flood, 
and despite the fact that to hold him on gen- 
eral sales for undiscoverable defects in ma- 
terials is neither consonant with the common 
law nor justified by any consideration of pub- 
lic policy. Wixriecp R. Sita. 
Seattle. 


AUTHORITY OF AGENT —INDORSEMENT OF 
CHECKS. 





JACKSON V. NATIONAL BANK OF McMINN- 


VILLE. 





Supreme Court of Tennessee, January, 5, 1893. 


A commercial traveler, employed to sell and take 
orders for goods, to collect accounts, and receive 
money afd checks payable to the order of his princi- 
pal, isnot by implication authorized to indorse his 
principal’s name on the checks; and a bank paying a 
check on such indorsement will be responsible to the 
principal. 


HOLMAN, J. The complainants were whole- 
sale grocery merchants in the city of Nashville, 
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and had in their employ as a traveling salesman 
or drummer one Gibson. Gibson’s duty, under 
his employment, was to travel through the coun- 
try, take orders from retail merchants for goods, 
and collect the bills as they became due. For 
complainants Gibson sold a bill of goods amount- 
ing to $228.90 to J. J. Meadows, of Warren 
County. On October 12, 1891, before Meadows’ 
bill became due, and while Gibson was still in 
the service of complainants, he proposed to 
Meadows that, if he would then pay the bill, he 
would be allowed a discount of2 per cent. To 
this Meadows agreed, and ‘gave to Gibson his 
check on the defendant for $224.39, payable to 
the order of Jackson, Mathews & Harris. On 
the face of the check was inserted the statement 
that it was ‘‘in full of acct. to date.’’ Upon the 
back of the check Gibson indorsed the names of 
complainants, ‘Jackson Mathews & Harris, by 
Gibson,” and presented it to the defendant bank, 
where it was paid to him by the cashier. and 
charged against the deposit account of Meadows. 
Gibson failed to pay over or account to com- 
plainants for this money. Complainants having 
learned that Gibson had collected other money 
due them, and failed to account for it, ordered 
him in, and discharged him. Gibson absconded. 
Subsequently complainants sent to J. J. Meadows 
a statement of his account, requesting payment. 
Meadows replied that he had paid the account 
to Gibson by giving him a check on the defend- 
ant bank, and had settled with the bank, and 
taken up the check. Complainants demanded 
of defendant payment to them of the check, 
which was refused. Complainants filed their 
bill to hold the bank liable, and to recover the 
amount of the check, alleging that Gibson had 
no right to indorse complainants name, and that 
the payment of the check to him was unauthori- 
zed. The defendant answered, stating. in sub- 
stance, that Gibson was authorized to indorse 
complainants’ name to checks and receive the 
money thereon; that, if not expressly empow- 
ered, he was by implication authorized so to do; 
that Gibson, while in complainants’ service, had 
frequently received checks payable to complain- 
ants, indorsed complainants’ name, and received 
the money thereon, and that these acts of Gib- 
son were known to and had been ratified by the 
complainants; that they were estopped from 
denying his authority, and that it was inequita- 
ble for complainants to undertake to visit the 
consequences of their own negligence and mis- 
placed confidence upon respondent. The chan- 
cellor being of opinion that it would be inequita- 
ble to visit the loss of the Meadows check upon 
the defendant, as to it he dismissed the bill. 
Complainants have appealed. ‘ 


In the brief of counsel for the defendant it is 
insisted that there is no such privity between 
the complainants and the defendant as will au- 
thorize the bringing of this suit; that, where a 
check is made payable to the order of one per- 
son,and upon the faith ofa forged indorsement 





the bank pays to another, this is not such an ac- 
ceptance by the bank as will make it liable to 
the payee, because the bank did not accept the 
check for the payee, nor promise him to pay it, 
but on the contrary refused to do so. To sustain 
this proposition the case of Bank v. Whitman, 94 
U.S. 343, is referred to. It is true that the court 
in that case held that a payment to a stranger 
upon an unauthorized indorsement does not 
operate as an acceptance of the check so as to 
authorize an action by the real owner to recover 
its amount as upon an accepted check. But the 
case of Bank v. Whitman, on this point, has been 
expressly dissented from by this court, and we 
do not now regard this as an open question in 
this State. In the case of Pickle v. Muse, 88 
Tenn. 380, 12S. W. Rep. 919, it was decided, in 
the opinion of a majority of the court, that ac- 
ceptance of a bank check, and promise to pay it 
in accordance with its directions. will be infer- 
red when the drawee bank receives and retains 
the check, and charges it to the account of tbe 
drawer. who had sufficient funds on deposit to 
meet it, and subsequently lifted the check on 
settlement with the bank, although the check 
may have been presented to the bank by, and 
the money paid on it to, an unauthorized person. 
All the members of complainants’ firm testify 
that Gibson had nof been empowered to indorse 
the firm’s name on checks received in payment 
of goods. Several drummers were examined as 
witnesses for defendant to prove, and a majority 
of them say with some qualification, that it is 
the usage and custom of a traveling salesmen 
and drummers. who are empowered to collect 
and receipt bills and accounts. to indorse the 
names of their principals to checks received in 
payment for goods; and it is insisted that by 
implication Gibson was authorized to indorse 
complainants’ name to the check, and receive 
the money. We do not think the usage or cus- 
tom suflficiently proven, or do we intimate an 
opinion that such a power can be inferred from 
usage or by implication. A person cannot by 
proof establish a usage or custom which, in his 
own interest, contravenes the established com- 
mercial law. Vermilye v. Express Co. , 21 Wali. 
139. No authority will be implied from an ex- 
press authority. Whatever powers are strictly 
necessary to the effectual exercise of the express 
powers will be conceded to the agent by impli- 
cation. In order, therefore, that the authority 
to make or draw, accept, and indorse commer- 
cial paper as the agent of another may be im- 
plied from some other express authority, it must 
be shown to be strictly necessary to the com- 
plete execution of the express power. The rule 
is strictly enforced that the authority to exe- 
cute and indorse bills and notes as agent will 
not be implied from an express authority to 
transact some other business, unless it is abso- 
lutely necessary to the exercise of express au- 
thority. Tied. Com. Paper, § 77. Possession of 
a check payable to order byone claiming to be 
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agent of the payee, is not prima facie proof of 
authority to demand payment in the name of 
the true owner. Jd. § 312. A bank is obliged by 
custom to honor checks payable to order, and 
pays them at its peril to any other than the per- 
son to whose order they are made payable. Jd. 
$431. It must see that the check is paid to. the 
payee therein named upon his genuine indorse- 
ment, or it will remain responsible. Pickle v. 
Muse, 88 Tenn. 380,12 S. W. Rep. 919. Arn au- 
thority to receive checks in lieu of cash in pay- 
ment of bills placed in the hands ofan agent for 
collection does not authorize the agent to 
indorse and collect the check. Graham v. In- 
stitution, 46 Mo. 186; | Wait, Act. & Def. p. 284; 
1 Daniel, Neg. Inst. § 294. The indorsement of 
the check was not a necessary incident to the 
collection of accounts. Graham v. Institution, 
46 Mo. 186. It follows that a drummer or com- 
mercial traveler, employed to sell and take orders 
for goods, to collect accounts, and receive money 
and checks payable to the order of his princi- 
pal, isnot by implication authorized to indorse 


such principal’s name to such checks. No 
equitable considerations can be invoked to 


soften seeming hardships in the enforcement of 
the laws and rules fixing liability on persons 
handling commercial paper. These laws are the 
growth of ages, and the result of experience, 
having their origin in necessity. The inflexi- 
bility of these rules may occasionally make them 
seem severe, butin them is found general secu- 
rity. The decree of the chancellor is reversed, 
and a decree in favor of complainants against 
the defendant will be entered here for the 
amount of the Meadows check, with 
from date of filing the bill, and the costs. 


Nore.—The broad rule of liability qui facit per 
aliam Jfacit per se applies to commercial or quasi 
commercial paper as well as to every species of con- 
tract provided the agent has been lawfully authorized 
to make, draw, accept and indorse commercial 
paper for his principal. Agencies are created either 
by express or implied authority or by subsequent 
ratification. When created by express authority, the 
authority to execute or indorse commercial paper 
need not be in writing, a verbal authority is sufficient. 
Tiedeman on Commercial Paper Sec. 75; Brown v. 
Bookstaver, 31 N. E. Rep. (Ill.) p.17. If however 
the agent’s authority is reduced to writing he is strict- 
ly governed by the writing and parol evidence is in- 
admissible to eontrol it. Teideman on Commercial 
Paper, See. 75. As the authority to make, draw, ac- 
cept and indorse commercial paper may be greatly 
abused to the injury of the principal when conferred 
upon an agent and as it is generally reserved by the 
principal for his individual exercise, the presumption 
of law is more strongly opposed to an implied author- 
ity toexecute negotiable paper than to do anything 
The authority of an agent to execute and in- 
dorse commercial paper will therefore not be im- 
plied from an express authority authorizing him to 
transact some other business unless it is absolutely 
necessary to the exercise of his express authority. 
Tiedeman on Commercial Paper, Sec. 77. The au- 
thority to execute or negotiate commercial paper can- 


else. 


' 


interest: 





not be implied from an authority to make purchases 
and pay for them. Gould v. Lead Co., 9 Cush. 338. 
This is also intimated in Tabor v. Canon, 8 Mete. 
(Mass.) 456, although the point was not expressly de- 
cided. An authority to advance money does not au- 
thorize an agent toexecute a promissory note. Weber 
v. Williams College, 23 Pick. 302. Constituting one a 
buying and selling agent does not imply authority in 
agent to give commercial paper. Emerson y. Hat 
Manfg. Co., 12 Mass. 237; a power to collect all de- 
mands due the principal, to dispose of all the real es- 
tate of the principal, and to accomplish at discretion 
a complete adjustment of all the concerns of the prin- 
cipal, held, to be only authority to the agent to collect 
the money and dispose of the real estate and confers no 
authority to execute a promissory note. Rossiter v. 
Rossiter, 8 Wend. 494. The authority of an agent to col- 
lect rent and transact other business for the principal 
confers no legal authority upon an agent to indorse a 
check payable to the principal. Robinson v. Bank, 86 N. 
Y. 404. Authority given toa collector to receive checks 
in lieu of cash, in payment of bills held for collec- 
tion, confers no authority to indorse and collect checks. 
Graham y. Institution, 46 Mo. 186; the indorsement of 
a check is not a necessary incident to the collection of 
an account, Jbid; see also Goodfellow v. Landis, 36 ‘ 
Mo. 168; Quigley v. Bank, 80 Mo. 289 and Rank v. 
Hochstadter, 27 Albany Law Journal, 133; this last 
case holding that the power to indorse checks and 
bills must be expressly conferred. In School Direc- 
tors v. Sippy, 54 Ill. 287, it was held, that a law author- 
izing school directors, upon a vote of the people to 
borrow money and issue bonds therefor, does not au- 
thorize them to issue promissory notes, and in Arkan- 
sas it was held in a recent case, that express authority 
to an agent, to make a draft payable to the order of 
court for the benefit of whom it may concern, does 
not authorize him to make it payable to bearer. Com- 
mercial Union Assur. Co. y. Rector, 55 Ark. 630, 
17S. W. Rep. 878. As to the implied authority to exe- 
cute commercial paper by virtue of ayparticular office 
see Edward v. Thomas, 66 Mo. 468; and authority by 
virtue of office to warrant its payment, Sturgis v. 
Bank, 11 Ohio St. 490. Judge Cooley, in Stroh y. 
Hinchman, 37 Mich. 490, held that the recognition of 
commercial paper upon which one’s name has been 
used without authority, may be shown as tending to 
show an implied authority to make such paper after- 
wards. 


The point raised in the principal case, as to whether 
there is such privity between complainants and de- 
fendants as will authorize the suit, has received con- 
trarg constructions. It seems to be the well estab- 
lished rule of law that the payee of a check unac- 
cepted, cannot maintain an action against the bank on 
which it is drawn. Bank y. Millard, 10 Wall. (U. 8.) 
152; Bank v. Whitman, 94 U. S. 348; Pickle v. Muse, 
88 Tenn. (4 Pickle) 380; Carr v. Bank, 107 Mass. 45; 
Bank v. Cook, 73 Pa. St. 483; Saylor v. Bushong, 100 
Pa. St. 28, 45 Am. Rep. 353; Averell v. Bank, 19 
D. C. 246; Purcell v. Allemong, 22 Gratt. 742. Will 
the acceptance of acheck be inferred, when the 
drawee bank receives and retains the check and 
charges it to the account of the drawer, who had sufti- 
cient funds on deposit to meet it and subsequently 
lifted the check on settlement withthe bank? This 
question has been decided in the affirmative in the 
following cases, which finding .is followed by the 
principal case. Bank v. Cook, supra, 138 Amer. Rep. 
751; Pickle v. Muse, supra, 17 Amer. State Rep. 900; 
Saylor v. Bushong, supra, and although the point was 
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not touched upon, would seem to be the finding in 
Dodge v. Bank, 20 Ohio St. 234. The contrary doc- 
trine is laid @own by the United States Supreme 
Court in Bank v. Whitman, 94 U.S. 343; Bank v. 
Schuler, 120 U.S. 511. 

The court in the case of Bank y. Cook (Pa.), supra, 
in deciding the point seems to have followed the dictum 
of Judge Davisin 10 Wallace, 152, and in the latter 
Pennsylvania case of Saylor v. Bushong,supra,the court 
followed its earlier ruling. In Pickle v. Muse (Tenn.), 
supra,that court follows and approves the ruling in the 
Pennsylvania cases. Snodgrass J. dissenting,strongly 
approves the decision in Bank v. Whitman,supra. The 
authorities holding the aflirmative would, therefore 
appear to follow the dictum of Judge Davis in 10 
Wallace, 152, and not without ‘a strong protest from 
their own bench. The dictum of Judge Davis was 
called to the attention of the Supreme Court of the 
United States in the later case of Bank y. Whitman, 
where the point received careful consideration, but 
the decision of a unanimous court was to the con- 
trary. The question may, therefore, be considered as 
an open one. 

T. G. ROMBAUER. 





BOOK REVIEWS. 


TIEDEMAN ON REAL PROPERTY. 

This is the second edition of a work which was 
received with considerable favor by the profession, 
nearly ten years ago. Since that time the author has 
become better known not only as a successful lecturer 
at two of the prominent law schools of the United 
States but also as the author of several valuable 
treatises, notably those on limitations of police power, 
sales, and commercial paper. The work isa carefully 
prepared treatise with a voluminous citation of au- 
thorities upon the general principles governing the 
subject of real property. The author does not claim 
that it is more t@anan elementary treatise but to that 
extent we have found it exceedingly accurate and 
well prepared. It discusses in successive chapters, 
the subject of real property, the principles of the 
feudal system, estates in fee simple and for life, es- 
tates arising out of the marital relation, estates less 
than freehold, joint estates, estates upon conditions 
and limitations, mortgages, remainders, uses and 
trusts, executory devises, powers, incorporeal here- 
ditaments, licenses, the different kinds of title to real 
estate deeds, their requisites and component parts, 
and title by devise. The author is, without doubt, 
an industrious worker, the volume bearing thrdgh- 
out evidence of exhaustive research for authorities. 
The style of the author is very good, being plain and to 
the point. The work would seem to be of especial 
value to law students. The volume comprehends 
nearly nine hundred pages, well printed and well in- 
dexed. It is published by the F. H. Thomas Law 
Book Company, St. Louis. 


TAYLOR ON PUBLIC SCHOOL LAw. 

The size of this volume (about four hundred pages) 
and the large number of cases cited and commented 
on would seem to be sufficient justification, if any is 
demanded, for the appearance of « work treating sep- 
arately of the subject of public school lawas distinct 
from school law in general. As a matter of fact,however, 
questions of public school law embrace a very large 
proportion of the law of schools. The subject is of 
great and growing importance, and the book will no 
doubt prove of usefulness. The questions discussed 


‘than we are able to give. 





seem to comprehend all that have or are likely to arise 
on the general subject. The citation of authorities is 
impartial, being from all the States. Following the 
text is a synopsis of the school laws of the different 
States. There is a good index, but strange to say no 
table of contents which we regard as a serious omis- 
sion. Otherwise the book both in its literary features 
and mechanical execution is commendable. It is pub- 
lished by Geo. W. Crane & Co., Topeka, Kansas. 
GREENLEAF ON EVIDENCE. 

To attempt a review of this work, such as its repu- 
tation and merits deserve, would require more space 
Besides, there is probably 
no law book, which needs so little to be said in its be- 
half, for it is known and favorably known where- 
ever courts exist and lawyers plead. 

This is the fifteenth edition by Simon Greenleaf 
Croswell. The work first made its appearance in 1842 
and at once attained popularity. No work on the 
subject has yet appeared which may be considered as 
rivalling it. It is a singular fact, which may in some 
measure be attributed to the natural difficulty and 
intricacy of the subject, that notwithstanding many 
able works on most of the subjects of law have 
appeared from time to time within the past half cen- 
tury, that of Mr. Greenleaf is to-day the only really 
scientific treatise, upon the subject of evidence, which 
has been published in this country at least, and we 
don’t believe itis exeelled by anything in England. 
We will not undertake to state the contents of the 
three large volumes which compose this edition. Suf- 
fice to say that the work covers every conceivable 
question of evidence liable to arise in court,and that the 
text and notes are exhaustive of the authorities. The 
work of the editor has evidently been faithfully per- 
formed. The treatise should be inthe library of every 
practitioner. Itis beautifully printed and bound and 
is published by Little-Brown & Co., Boston. 

BoIsoT ON By-Laws. 

This small volume of something over one hundred 
pages will be found of use not only by corporation at- 
torneys but also stockholders, directors and oflicers of 
corporations. It is confined exclusively to the subject 
of by-laws of private corporations. It treats in suc- 
cessive chapters of the nature of by-laws, their form 
and enactment, the subject-matter of by-laws, their 
construction and effect, enforcement and proof. The 
text is well prepared and there is a large citation of 
authorities. We commend the work to practitioners 
interested in the subject. It is published by The 
United States Corporation Bureau, Chicago. 











HUMORS OF THE LAW. 


Among the stories told of the late General Butler is 
the following: A sewing circle of aristocratic, Yankee 
hating southern women had been at work ona con- 
federate flag which was to be sent tothe Prussian bat- 
tallion fighting in-Beauregard’s army. ‘The general 
was kept fully informed of the progress of the making 
ofthe flag. When it was finished he sent for one of 
the ladies and said: “I want a confederate flag and I 
hear you have a fine one. The Sunday school chil- 
dren in my town are going to celebrate the Fourth of 
July, and as they have never seen a confe‘lerate flag I 
want to send them a nice one.” The lady held up her 


hands and protested. 
“QO, but, my dear madam,” said Butler, ‘“‘you slept 


last night with that flag under your pillow. Take my 
carriage and bring it to me.” She brought it meekly 
and Buttler said: ‘Don’t {make another: this will be 


plenty. 





XUM 
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1. ACCIDENT POLICY—Limitation.—The holder of an 
accident policy that provides that suit thereon must 
be brought within a year from the time of the alleged 
accident, where he was notified five months before the 
expiration of the year by the company that it declined 
to pay his claim, and that “it would be better to let the 
courts decide this matter,’ cannot bring suit after the 
expiration of the year.—LAW V. NEW ENGLAND MOT. 
Acc. ASS’N, Mich., 53 N. W. Rep. 1105. 

2. ADMINISTRATION — Person Presumed Dead, — An 
allegation in a petition for administration that the 
alleged decedent, “heretofore a resident of the above- 
named county and territory, mysteriously disappeared 
some time during the month of March, 1881, and more 
than seven years ago,” is sufficient as to such person’s 
residence at the time of his disappearance.—Scorrt vy. 
MCNEAL, Wash., 31 Pac. Rep. 873. 

3, ANIMALS RUNNING AT LARGE—Railioad Companies. 
—Ahorse accidentally escaping from the owner’s 
premises without his fault is not to be deemed to be 
unlawfully running at large while proper efforts are 
being made to retake it.—NELSON v.GREAT NORTHERN 
Ry. Co., Minn., 53 N. W. Rep. 1129. 

4. APPEAL—Equitable Action.—Where a party to an 
equitable action answers a complaint, and testimony is 
taken on all the issues of fact thus raised, and a finding 
made thereon, the whole case must be presented on 
appeal before the court acquires jurisdiction to inter- 
fere inany manner with the decree rendered in the 
trial court.—SMITH V. STATE, Wash., 31 Pac. Rep. 865. 

5. APPEAL—Final Judgment.—A judgment of- the 
highest court of a State, reversing a judgment on ap- 
peal, affirming it on a cross appeal, and remanding the 
cause for further proceedings, is not a “final judg- 
ment,’’ from which an appeal will lie to the Supreme 
Court of the United States.—BROWN V. MARION NAT. 
BANK OF LEBANON, U.S. 8. C., 13S. C. Rep. 260. 

6. APPEAL—Notice.—2 Hill’s Code, § 1405, provides that 
an appellant may give a notice of appeal in writing to 
the prevailing party, and “shall file with the clerk of 
the superior court the original of such notice, witha 
return of service or acceptance of service thereon, and 
it shall be the duty of the clerk of the superior court to 
enter said notice inthe journal of the court:” Held, 


that an appeal is taken aS soon as the proper notice is 
served and filed, and it is not defeated by the failure of 








the clerk to enterthe notice in the journal.—DAaHL Vv. 
TIBBALS, Wash., 31 Pac. Rep. 868. 

7. APPEAL—Re ord—Documentary Evidence.—Books 
of record and documents which have been properly 
identified in the stenographer’s notes of trial, and 
offered in evidence, are part of the record on appeal, 
even though they are not on file, or in the actual cus- 
tody of the clerk, and not attached to or incorporated 
in the stenographer’s report when certified to by the 
judge.—JAMISON v. WEAVER, Iowa,53 N. W. Rep. 1076. 

8. APPEALABLE ORDERS—Injunction—Contempt.—An 
ex parte order granting an injunction is not appealable, 
the remedy being, in the first instance, by application 
to the court granting such order. Hence an appeal 
from such an order, and the filing of a  super- 
sedeas bond, is not effectual to stay or suspend the 
operation of the order.—STATE Vv. DISTRICT COURTS 
ELEVENTH & FIRST JUDICIAL DISTRICTS, Minn., 53 N. 
W. Rep. 1157. 

9. ATTACHMENT—Affidavit.—A defect in the affidavit 
on which an attachment is issued must be raised by a 
motion to quash before going to trial on the issue 
raised by the affidavit traversing the affidavit on at- 
tachment.—RICE V. HAUPTMAN, Colo., 3l Pac. Rep. 862. 

10. ATTACHMENT—Partnership.—The payee of a firm 
note, given to secure the debt of one ofits members, 
cannot attach the firm on the ground that the firm had 
transferred its property to defraud the creditors of the 
firm, nor can he question the title of another individ- 
ual creditor of such member, who by such transfer 
secured the payment of his debt.—HARRIS V. MEYER, 
Wis.,53N. W. Rep. 1127. 


11. ATTACHMENT — Stockholders.—The personal lia- 
bility of a stockholder for his proportion of the cor- 
porate debts, under Const. art. 12, § 3, is an obligation 
arising on a contract, within Code Civil Proc. Cal. § 587, 
providing for an attachment in an action on a contract 
for the direct payment of money.—KENNEDY V. CAL- 
IFORNIA SAV. BANK, Cal., 31 Pac. Rep. 846. 

12. ATTORNEY AND CLIENT—Services.—In an action to 
recover for professional services alleged to have been 
performed at defendants’ request by plaintiff, as an 
attorney at law, the answer contained a general denial, 
and also an averment that defendants had paid plaint- 
iff in fullof all demands, including that in controversy: 
Held, that the special plea of payment was not incon- 
sistent with the general denial, nordid it control.— 
STEENERSON V. WATERUBY, Minn., 53 N. W. Rep. 1146. 

13. BANKS AND BANKING—Action for Overdrafts.—In 
an action by a bank for overdrafts paid on defendants’ 
checks, where it appeared that plaintiff was instructed 
by defendants to cash no checks not countersigned by 
their book-keeper, and that the checks for which re- 
covery is sought were not so countersigned, the burden 
ison plaintiff to show that defendants received the 
benefit of the amount so drawn.—GLADSTONE “EXCH. 
NAT. BANK V. KEATING, Mich., 53 N. W. Rep. 1110. 

14. CARRIERS—Infirm Passengers.—A railway com- 
pany is not bound to accept as a passenger on its cars, 
without an attendant, one who, because of physical 
or mental disability, is unable to take care of himself; 
but if it voluntarily accepts such a person as a passen- 
ger without an attendant, his inability to care for 
himself, rendering special care and assistance neces- 
sary, being apparent, or made known at the time te 
its servants, the company is negligent if such care and 
assistance is not afforded. The degree of care to be 
exercised insuch acase is that which is reasonably 
necessary for the safety of the passenger, in view of 
his mental and physical condition.—CROOM v. CHICA- 
Go, M. & St. P. Ry. Co., Minn., 53 N. W. Rep. 1128. 

15. CARRIERS—Passengers—Punitive Damages.— For 
wrongful arrest of a passenger on a railway train by 
the conductor, the railroad company is not liable to 
punitive damages, in addition to such damages as will 
compensate the passenger for his outlay and injured 
feelings, merely on the ground that the conductor’s 
jllegal conduct was wanton and oppressive, where it is 
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not shown that he was known to the company to be an 
unsuitable person, or that it participated in, approved, 
or ratified his treatment of the passenger. — LAKE 
SHORE & M. 8. Ry. Co. Vv. PRENTICE, U.S. S. C., 188. C. 
Rep. 261. 

16. CARRIERS—Trespasser — Negligence. — Plaintiff's 
intestate, without permissi6n, and without paying 
fare, climed upon a coal train to ride through a tunnel, 
placing himself upon the end ofa car, with his feet 
hanging between that and the adjoining car. From 
this position he was thrown between the cars by a 
sudden jerk, and received injuries from which he died: 
Held, that the railroad company was not liable in 
damages.—MITCHELL V. NEW YORK, L. E. & W. R. Co., 
U. 8.8. C.,188. C. Rep. 259. j 

17. CHATTEL MORTGAGES — Conversion.— A void at- 
tempt to foreclose a chattel mortgage, in which the 
mortgagee bids in and retains the property, is not a 
conversion.—POWELL V. GAGNON, Minn.,53 N. W. Rep. 
1148. 

18. CONTRACT — Evidence.—In consideration for the 
surrender of certain notes held by a decedent against 
defendant, the latter agreed to furnish the former 
“with lodging, boarding, and necessary clothing, and 
in sickness to cause him to be properly cared for.” 
When the contract was made, decedent was living with 
his tenant, who boarded him for the rent, and so con- 
tinued to live until his death, and nothing was fur- 
nished by defendant under the contract, nor any re- 
quest therefor by decedent: Held that, as no request 
was made of defendant, the fact that nothing was 
furnished decedent under it did not constitute a rescis- 
sion of breach of the contract.—SMITH V. Hay, Penn., 
25 Atl. Rep. 562. 


19. CONTRACT FOR SALE OF GOODS.—By a written 
contract made between plaintiff corporation and one 
W, it was agreed that the former should furnish to the 
latter, for sale upon its account, wagons and sleighs of 
its own manufacture, price lists being attached. No 
transfer of the absolute or general property to W fora 
price in money, or for any other consideration, was 
agreed upon, nor was there acontingent agreement 
for such atransfer: Held, that the contract was one 
of consignment only, and not within the provisions of 
Gen. St. 1878, ch. 39, § 15, ete., which requires certain 
contracts to be filedin the oftice of a town or city 
clerk.—CORTLAND WAGON CO. V. SHARVY, Minn., 53 N. 
W. Rep. 1147. 


20. CONTRACT OF EMPLOYMENT — Interpretation.—A 
stipulation in a contract employing plaintiff for a 
specified time to carry on defendant’s business, “to 
our satisfaction,” held, to reserve to the defendant the 
absolute right to discharge the plaintiff whenever de- 
fendant might become in good faith dissatisfied with 
him.—FRARY V. AMERICAN RUBBER Co., Minn., 53 N. 
W. Rep. 1156. 

21. CONVERSION—Assignment of Chose in Action.— 
The assignment of all the right, title, and interest of 
the assignor in a chose in action, in Which another has 
alien, of which the assignee has notice, does not con- 
stitute a conversion as against the holder of such lien. 
—COMFORT V. CREELMAN, Minn., 53 N. W. Rep. 1157. 

22. CORPORATION—De Facto.—A de facto corporation 
exists where there is a law authorizing the creation of 
corporations, an attempt to organize a corporation 
pursuant to it, and user as a corporation under such 
attempted organization.—FINNEGAN Vv. KNIGHTS OF 
LABOR BLDG. AS8s’N, Minn., 53 N. W. Rep. 1150. 


23. CORPORATIONS — Stockholders — Election of Di- 
rector. — Stockholders may place their stock in the 
hands of a depositary, with direction to vote it as di- 
rected by a committee appointed by themselves, and 
subject to their control.—OHIO & M. Ry. Co. v. STATE, 
Ohio, 82 N. E. Rep. 933. 

24. COUNTY SCHOOL COMMISSIONER—Quailifications.— 
A high school is not a “college” or “university,” with- 
in the meaning of Pub. Acts 1891, No. 147, which pro 
vides that graduates of such institutions shall be eli- 





gible to the office of county commissioner of schools.— 
PEOPLE V. HOWLETT, Mich., 53 N. W. Rep. 1100. 

25. CRIMINAL LAW—Appeal.—The failure of appellant 
to comply with the statute governing the settlement of 
a Statement on appeal is not excused even in capital 
vases by the poverty of appellant.—STATE V. PICANI, 
Wash., 31 Pac. Rep. 878. 

26. CRIMINAL LAW—Burglary.—Where, by agreement 
one defendant was let into a store in the nighttime, on 
a pretense of a wish to make a purchase, and, while 
the clerk was getting the article, he unbolted the door, 
and admitted the other defendant, who secreted him- 
self on the inside, and afterwards did the stealing, both 
may be convicted of breaking and entering.—COMMON.- 
WEALTH V. LOWREY, Mass., 32 N. E. Rep. 940. 

27. CRIMINAL LAwW—Manslaughter—Resisting Arrest. 
—Defendant, a policeman, was attempting to arrest de- 
ceased under a warrant, and on deceased’s resisting 
they became engaged in a struggle. Defendant fell to 
the floor, and deceased on top of him, and while in this 
position defendant reached upward, héld his revolver 
pointed to deceased’s back, and fired. Defendant 
claimed that his intention was only to disable de- 
ceased: Held that, on the principle that a man is pre- 
sumed to intend the natural consequences of his act, 
defendant fired with the intention to kill deceased, and 
therefore he could not be convicted of manslaughter 
in the fourth degree, under Rev. St. § 4362, which pro- 
vides that to constitute that offense the killing must be 
involuntary.—DOHERTY V. STATE, Wis.,53N. W. Rep. 
1120. 

28. CRIMINAL LAw—Occupation License.—Under Pen. 
Code, art. 110, providing that no person shall pursue 
any “occupation” without first ovtaining a license, a 
sale by defendant, who is shown by the evidence to be 
a Methodist minister, of three bottles of medicine, is 
not a pursuing of the “occupation of vending medi- 
cine,” such as is contemplated by this article of the 
Code.—LOVE V. STATE, Tex., 208. W. Rep. 978. 

29. CRIMINAL LAw—Recognizance.—A recognizance 
filed in the county court, and reciting that defendant 
“who stands charged in this court with the offense of 
adultery, and who has been convicted of said offense 
in this court, shall before this court from day to day,” 
etc., is defective, since it does not bind defendant to 
appear before any court.—PIPIN v. STATE, Tex., 208. 
W. Rep. 979. 

30. CRIMINAL PRACTICE—Preliminary Examination.— 
The right accorded by Rev. St. § 4809, to an accused 
person, to have his case removed, on proper aftidavit 
of prejudice, from a magistrate before whom he has 
been brought for preliminary examination to the 
“nearest justice or magistrate,’ is not satisfied by an 
order removing the case merely to the ‘‘nearest court 
commissioner,” the latter being one only of a class of 
magistrates having jurisdiction; and the fact that the 
case was first brought before a commissioner makes no 
difference.—STATE Vv. SORENSON, Wis., 53 N. W. Rep. 
1124. 

31. CRIMINAL PRACTICE—Theft.—Where stolen prop- 
erty is described in the indictment as “eighty dollars 
of the current paper currency money of the United 
States of America,” the description is sufficient.—MoR- 
RIS V. STATE, Tex., 20S. W. Rep. 979. 

32. DEED—Delivery.—Possession of a deed by the 
scrivener who drew it cannot be considered a delivery 
to the grantee, though the scrivener may be his gen- 
eral agent, since, so far as this particular transaction 
is concerned, the scrivener is the agent of the grantor, 
whoemployed him to draw the deed.—HEALY V. SEW- 
ARD, Wash., 31 Pac. Rep. 875. 

33. DEED—Limitation.—Plaintiff, for a valuable con- 
sideration, by deed in form of bargain and sale, con 
veyed land to C, “and her heirs and assigns, in trust, 
nevertheles, to the use and behoof of said C during her 
natural life, with full power to sell and convey the 
same, or any part of the same, as she may need the 
same for her comfortable support, and, if any part 
shall remain unsold, then such remaining part shall 
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be in trust for the use and behoof of the grantor 
(plaintiff) and his heirs and assigns.” C died without 
having conveyed the land, leaving minor heirs: Held, 
that C took only life estate, with power of sale, and the 
limitation over was valid. — CARR V. RICHARDSON, 
Mass., 32 N. E. Rep. 958. 

34. DESCENT AND DISTRIBUTION — Advancements. — 
Where it isshown by an administrator on (making a 
a final settlement that several ofthe heirs who claim 
to be entitled to a distribution of their father’s estate 
have received from their father, during his life-time, 
land of greater value than the amount inthe hands of 
the administrator for distribution, the presumption is 
that they received the land as an advancement, and 
the burden of proof ison them to show otherwise.— 
CULP Vv. WILSON, Ind.,32 N. E. Rep. 928. 

35. ELECTIONS+Ballots.—Laws 1891, p. 23, § 49, pro- 
vides that ballots “shall contain the names of all the 
candidates for offices to be filled at that election whose 
nominations have been duly made and accepted,” and 
“the name of each person nominated shall be printed 
upon the ballotin but one place;” that “the names of 
the candidate for each office shall be arranged under 
the designation of the office, and in alphabetical order, 
according to surnames, except that the names of the 
candidate for the offices of electors for president and 
vice president shall be arranged, in groups, as pre- 
sented in the several certificates of nomination:” Held, 
that the exception relates only to the manner of the 
arrangement of the names on the ballot, and not tothe 
provision that the name of each person nominated 
shall be printed onthe ballot in but one place, and 
printing the name of a candidate in two groups of 
electors was contrary to the provisions of the law.— 
MILLER V. PENNOYER, Oreg., 31 Pac. Rep. 830. 

36. ELECTION Laws—Production of Ballots.—Under 
Pol. Code 1265, 1266, a court has no power to compel 
the production of a package of ballots cast at an elec- 
tion, for the purpose of obtaining evidence in a prelim- 
inary investigation of acriminal charge against an 
election officer for violating election laws.—EX PARTE 
BROWN, Cal., 31 Pac. Rep. 840. 

37. ELECTION OF SCHOOL DIRECTORS.—A resolution 
of a party caucas, in nominatjng candidates for the 
office of school directors to serve for different terms, 
that the person having the highest number of all the 
votes cast at the election should serve the longest 
term, the person receiying the next highest number of 
votes the next longest, and so on, does not have the 
effect of controlling the election laws and the decisions 
of the supreme court requiring the rejection of ballots 
on which no term is designated where there are several 
candidates for the same office for different terms, and 
candidates who have received a minority of all the 
votes cast, but a majority of those on which the term 
was designated, are entitled tothe office.—CHAMBER- 
LIN V. HARTLEY, Penn., 25 Atl. Rep. 572. 

38. EMINENT DOMAIN — Public Streets.—In Missouri, 
where the statutes provide for the assessment of com 
pensation for a taking of property for public use, but 
not for any assessment when property is merely dam- 
aged, and not taken, an injunction will not issue on 
the complaint of an abutting owner to restrain the 
construction and operation of a railroad in a public 
street, the fee whereof is in the public, when access to 
the property will not beseriously obstructed, nor the 
value thereof materially decreased, and in such case 
complainant will be remitted to his remedy atlaw.— 
D. M. OSBORNE & CO. V. MISSOURI Pac. RY. Co., U. 8. 
8. C., 138. C. Rep. 299. 

39. ENTICEMENT—Alienating Husband’s Affections.— 
Independent of any statute giving a wife a right to 
maintain in her own name an action for the alienation 
of her husband’s affections, a wife may, at common 
law, maintain such action.—HOLMES V. HOLMES, Ind., 
32. N. E. Rep. 932. ; 

40. Equiry—Limitations.—Where the facts stated in 
a bill for an accounting against plaintiff's former 
xuardian and his brothers constitute a cause of action 





in trover for the conversion of personal property, ex- 
cept that they show that such action would be barred 
by the statute of limitations, the bill must be dismissed, 
since the equity jurisdiction, if it exists in such case, 
cannot be used as a mere device to evade such statute. 
—ELA V. ELA, Mass., 32 N. E. Rep. 957. 

41. EVIDENCE—Parol Evidence.—Where a _ writing, 
executed as security for a debt, shows on its face that 
it does not embody the entire contract, parol testimony 
is admissible toshow the whole transaction.— SMITH 
v. Woop, Ind., 32 N. E. Rep. 921. 

42. FEDERAL CouRTsS—Jurisdiction.—Under Act Aug. 
13, 1888, restricting the jurisdiction of circuit and dis- 
trict courts over suits by assignees to cases where such 
suit might have been prosecuted if no assignment or 
transfer had been made, the circuit court has jurisdic- 
tion of an action on a promissory note, by the indorsee 
#gainst the maker thereof, although the payee is a 
citizen of the same State as the maker, where it ap- 
pears that the note was made for the accommodation 
of the payee, and that he is, in legal effect, a maker or 
original promissor, and therefore did not, by his in 
dorsement, assign or transfer any right of action held 
by him against the accommodation maker.—HOLMES V. 
GOLDSMITH, U. 8.8. C., 138. C. Rep. 288. 

43. FEDERAL CoURTS—Supreme Court—Jurisdiction. 
—The supreme court will not issue a writ of certiorari 
to review ajudgment ofthe circuit court of appeals 
reversing a judgment of the circuit court and remand- 
ing the cause for further proceedings; for such a judg 
ment is not final, andthe supreme court is therefore 
without jurisdiction to revise it.—CHIcAGo & N. W. 
Ry. Co. v. OSBORNE, U.S. 8S. C.,13S. C. Rep. 281. 

44. FISHERIES—Oysters — License.—Under Pub. St. 
ch. 91,§ 99, which makes any person taking oysters, 
without consent of the licensee, from any flats or 
creeks licensed to another, liable to such lcensee in 
treble damages, where defendant, having a license, 
planted oysters on flats, but did not remove them dur- 
ing his term, he cannot afterwards remove them with- 
out the consent of the subsequent licensee.—KEENE V. 
GIFFORD, Mass., 32 N. E. Rep. 946. 


45. FRAUDS, STATUTE OF.—Plaintiff held notes against 
E for money loaned which were presented as claims 
against E’s estate, and allowed; but the estate proving 
insolvent, claim was made against defendant, a corpo- 
ration,of which E was president,on the ground that the 
money was received by it: Held, that the money being 
loaned on E’s credit, defendant’s liability, if any, was 
collateral, and not enforceable, unless supported by its 
promise in writing, under How. St. § 6185.—BAUMANN 
Vv. MANISTEE SALT & LUMBER CoO., Mich.,53N. W. Rep. 
1113. 


46. FRAUDULENT CONVEYANCES—Husband and Wife. 
—Where land worth $10,000 is transferred by a husband 
to his wife,in payment ofa debt of $8,000,a court of 
equity will subject the land to a vendor’s lien of $2,000, 
and subrogate the husband’s creditors to his rights as 
vendor.—BALL V. PFENICIE, Mich.,53N. W. Rep. 1114. 

47. GUARANTY—Notice.—One who guaranties that 
another will pay promptly for goods to be purchased is 
not liable where the purchaser becomes insolvent after 
the guaranty is given, and the seller givesthe guar- 
antor no notice of the purchaser’s failure to pay.— 
TAUSIG V. REID, Ill., 32 N. E. Rep. 918. 

48. GUARDIAN—Notice.—The procedure for the care 
and management ofthe property of infant heirs sit- 
uated inthis State, and for the sale of such property 
for the benefit of such heirs, is for the legislature to 
provide and regulate; anda statutory provision au- 
thorizing a notice of the application to the probate 
court for the appointment of a guardian of the estate 
of such infant heirsto be served onthe nextof kin, 
held constitutional, and the service in this case of such 
notice upon the mother of such infant heirs, with 
whom they resided, held sufficient. —KURTZ Vv. WEST 
DULUTH LAND Co., Minn., 583 N. W. Rep. 1132. 

49. HIGHWAYSs—Laws of the Road.—Pub. 8t. ch. 93, § 
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2 (the law ofthe road), providing that when persons 
traveling with carriages ‘‘meet each other ona road 
each person shall seasonably drive his carriage to the 
right of the middle of the traveled part of such road,” 
does not regulate the manner in which persons shall 
drive when they meet at the junction of two streets.— 
NORRIS V. SAXTON, Mass., 32 N. E. Rep. 954. 

50. HOMESTEAD — Mortgage.—Where a husband and 
wife conveyed their homestead by a deed, absolute on 
its face, and by a contemporaneous oral agreement 
made the conveyance a mortgage for an existing 
indebtedness and for future advances to the husband, 
that the premises retained their homestead character, 
and the incumbrance for future advances being a mere 
oral agreement, constituting power in another to in- 
eumber at will, and not executed and acknowledged 
by husband and wife, it was not enforceable.—MERCED 
BANK V. ROSENTHAL, Cal., 31 Pac. Rep. 849. 

51. INSURANCE—Conditions of Policy.—The owner of 
mortgaged property insured his equity of redemption. 
The policy provided that the insured should cease “in 
ease of any sale or transfer or change of title, or the 
entering’ or foreclosure of a mortgage.’’ The mort- 
gagee sold the land under a power of sale in the mort- 
gage, and bid itin himself. The mortgagor remained 
in possession, notified the mortgagee that he would 
proceed to set aside the sale, and afterwards obtained 
a decree setting it aside. After the giving of such no 
tice, but before the entry of the decree, the property 
was burned up: Held, thatthe sale being illegal, and 
made witbout the mortgagor’s consent, did not cause a 
forfeiture of the policy; the effect of the decree being 
to render the sale void, at least from the date of the 
said notice.—NIAGARA FIRE INs. CO. Vv. SCAMMON, IIl., 
32. N. E. Rep. 914. 

52. INSURANCE—Description of Property.—In an ac- 
tion ona policy of insurance on grain “contained in 
the elevator of the O T Co., at O,” it appeared that the 
OT Co. operated two elevators at O, one as lessee and 
the other as owner; that plaintiff's grain was in the 
elevator operated under the lease; that the application 
for the insurance was made on September 8th, but the 
policy was not written till about noon on the day fol- 
lowing; that in the forenoon of the day on which the 
policy was written the elevator in which plaintiff’s 
grain was stored was burned, and the agent who aiter- 
wards wrote the policy had actual notice of the burn- 
ing: Held, that the policy was not intended to cover 
grain in the elevator which had been burned at the 
time the policy issued.—MEAD v. PHENIX INS. CO., 
Mass., 82 N. E. Rep. 945. 

53. INSURANCE—Oral Application. — Plaintiffs having 
applied verbally to aninsurance agent, P, for addi- 
tional insurance on their factory, the latter requested 
defendant’s local agent to take part ofit, which he did, 
filling out a policy in defendant company, and handing 
it to P, who delivered it to plaintiff. P knew that the 
factory was on leased ground, but defendant’s agent 
didnot. The policy provided that it should be void, 
unless otherwise stated or indorsed on the policy, if 
the insured property were on grounds not owned by 
insured: Held, thatthe policy was valid.—AHLBERG 
v. GERMAN INS. CO. OF FREEPORT, Mich., 53 N. W. Rep. 
1102. 

54. INTOXICATING LIQUORS.—On such trial there was 
no proof of actual sales of liquor, but there was evi 
dence that defendant’s customers drank beer which he 
delivered to them, and that beer and whisky were 
found in his premises: Held that, as he was not auth- 
orized to sell such liquor, the finding of it in his place 
of business was presumptive evidence that it was kept 
there for sale, in violation of law; and that presump 
tion was not overcome by evasive testimony of owner- 
ship.—STATE V. FARLEY, Ia., 53 N. W. Rep. 1089. 

55. INTOXICATING LIQUORS — Licenses. — A permit 
granted by the board of county commissioners to sell 
liquors, wines, or beer in an election district, on a 
petition signed by less than a majority of the registered 
voters of said district, asshown by the registration 





list on file at the date of application, is void, and a tax 
collector will not be compelled by mandamus to issue a 
license to an applicant on sach permit. — STATE vy. 
D’ ALEMBERTE, Fla., 11 South. Rep. 905. 

56. INTOXICATING LIQUOR — Local Option Law. — A 
druggist who violates the restrictions imposed by law 
in selling liquors in a county where the local option 
law prevails should be prosecuted under the local 
option law, rather than under the general law, since 
the exception of druggists from the operation of the 
local option law (section 1) applies only to such as sell 
“in compliance with the general law” and not in viola- 
tion of it.—BISHOPP V. HILLSDALE CIRCUIT JUDGE, 
Mich., 53 N. W. Rep. 1093. 

57. INTOXICATING LIQUORS — Regulation by Cities.— 
An ordinance of a municipal corporation that no li- 
cense forthe sale of malt or alcoholic drinks shall be 
used within 450 feet of any school or established church 
at the time said license was granted, without the con- 
sent of the council of said municipal body, is void in 
this: that it permits of an arbitrary discrimination by 
said council as to personal fitness to engage in the 
business of retailing,—a matter exclusively under 
statutory regulation. — EX PARTE THEISEN, Fla., ll 
South. Rep. 901. 


58. JUDICIAL SALE—Death of Auctioneer.—The execu- 
tion of competent orders and decrees of courts is not 
to be prevented by the death of the officer appointed to 
execute them. When an auctioner who has been ap- 
pointed to make a judicial sale has made the 
adjudication, and executed his process verbal of sale, 
and has died before passing the act of sale, the court 
may appoint a new auctioneer to complete the execu- 
tion of its decree.—COvas V. BERTOULIN, La., 11 South. 
Rep. 874. 

59. LIBEL — Justification. — A publication charged 
that a minister, by strong persuasion, and other means 
not so reputable, had induced a parishioner, who was 
believed to be of unsound mind, to turn over to hima 
large sum for the benefit of a certain college, and that 
there was general “indignation over this attempt to 
rob the woman of her property:” Held, that a plead- 
ing of justification on the ground of truth need not 
state facts which would constitute an attempt to com- 
mit robbery.—WOLFAR® vy. HERALD PRINTING & PUB. 
Co., Ind., 32 N. E. Rep. 929. as 


60. MALICIOUS PROSECUTION—Advice of Counsel.—It 
is no defense to an action for malicious prosecution 
that the prosecutor first obtained the opinion of coun- 
sel as to the guilt of the accused, where it appears that 
the prosecution was instituted for the mere purpose 
of forving the collection ofa debt without probable 
cause, since the advice of counsel will not shield one 
from the consequences of his wrongful act, done, not 
in good faith upon such advice, but with the sinister 
motive of personal gain.—NEUFELD V. RODEMINSKI, 
Ill., 32 N. E. Rep. 913. 


61. MANDAMUS — Canvassing Board.—Any justice of 
the supreme court in vacation has ‘authority to order 
an alternative writ of mandate to issue.— STATE V. 
BOARD OF CANVASSERS OF CHOTEAU COUNTY, Mont., 31 
Pac. Rep. 879. 

62. MANDAMUS—Election Contest.— Mandamus will not 
lie, in a proceeding to contest an election, to have the 
report of the supervisors of such election declared in- 
correct, and to compel them to recanvass the votes 
cast, and change the result as originally reported, in 
that, though mandamus might lie in a proper case to 
“compel action” on the part of the supervisors, it can- 
not “control the direction such action shall take.” 
—STATE Vv. HAMIL, Ala., 11 South Rep. 898. 

63. MARRIED WOMAN—Judgment Bond.— The sepa- 
rate estate of a married woman is liable on a judgment 
bond executed by her in her own name for money bor: 
rowed to improve her separate estate, under Act June 
8, 1887, providing that a married woman shall have the 
same right to hold, possess, and improve property as 
if she were a feme sole, with all the rights and liabilities 
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incident thereto.— LATROBE BLDG. & LOAN ASS’N V. 
FRITZ, Pa., 25 Atl. Rep. 558. 

64. MASTER AND SERVANT — Defective Appliances.— 
Proof that the brake on defendant’s car was out of or- 
der at the time of the accident to plaintiff, and that 
plaintiff was thereby unable to control the car, so that 
it ran away with him, is not sufficient to establish the 
negligence for which a master is responsible to his 
servant.— MIXTER V. IMPERIAL COAL Co., Pa., 25 Atl 
Rep. 587. 

65. MASTER AND SERVANT—Injuries.—In an action by 
a locomotive engineer against a railroad company for 
personal injuries allegations that the injury was 
caused by the unsafe co dition and want of repair of 
the track stated a “defect in the condition of the ways,” 
within Code, § 2590, providing that the employer shall 
be liable for injuries to an employée caused by such 
defect.—KANSAS CiITy,M. & B. R. Co. Vv. WEBB, Ala., 
11 South. Rep. 888. = 

66. MASTER AND SERVANT—Negligence.— A railroad 
switchman, who has been employed as such in a 
switchyard for more than two months, being a man of 
mature age, assumes the risks incident to coupling 
ears belonging to other roads which have doubled 
deadwoods or bumpers of unusual length, although 
the cars belonging to his employer are not thus 
equipped; for a railroad company is not guilty of 
negligence in receiving into its yards and passing over 
its lines cars different from those owned by itself.— 
KOHN V. MCNULTA, U. 8.58. C., 188. C. Rep. 298. 

67. MASTER AND SERVANT — Reciprocal Rights and 
Duties.—The general rule as between master and serv- 
antis: A servant undertakes, when he engages ina 
certain kind of work, that he has the necessary skill 
and experience to perform the work he undertakes; 
that he understands the management of the machin- 
ery necessary to perform this work, the machinery 
generally used to perform this work, or the particular 
machinery which he sees is in use in this particular 
instance.—HARVEY V. ALTURAS GOLD MIN. Co., Idaho, 
31 Pac.Rep. 819. 

68. MECHANIC’s LIEN—Contract. — Plaintiff, as sub- 
contractor, furnished a boiler to the contractor, who 
equipped defendant’s hotel with heating apparatus. 
Plaintiff knew the size of the hotel to be heated, and 
that the boiler furnished would not meet the require- 
ments of the contract: Held, that plaintiff could not 
claim a lien on the property for the price of the 
boiler,for it must take notice of the contract under 
which it claims; and since, as subcontractor, it fur- 
nished a heater the insufficiency of which constituted 
a breach of the original contract, its subcontract was 
no basis for a claim against the owner of the property. 
—BOYNTON FURNACE CO. V. GILBERT, Iowa,53 N. W. 
Rep. 1085. 

69. MECHANIC’s LIEN—Judgment against Infant.—A 
decree for the foreclosure of a mechanic’s lien is not 
invalid because the defendant in the action was an 
infant, and appeared by attorney, instead of by guard- 
ian ad litem appointed by the court.—COHEE V. BAER, 
Ind., 32 N. E. Rep. 920. 

70. MECHANIC’S LIEN — Married Woman.—A me- 
chanic’s lien against a married woman that avers that 
the work done or material furnished was necessary for 
the improvement of her separate estate, and was in 
fact so applied, thatthe erection of the building was 
with her authority and consent; and that explicity 
States that she is a married woman,—is sufficient to 
bind her separate property.—IN RE OXNARD’S ESTATE, 
Penn., 25 Atl. Rep. 568. 

71. MECHANICS’ LIENS—Parties.—An action to fore- 
close a mechanic’s lien cannot be maintained when 
the owner of a leasehold interest in the property is not 
made a party to the notice of lien, or to the action.— 
WRIGHT V. COWIE, Wash., 31 Pac. Rep. 878. 

72. MORTGAGES — Interest. —If a party voluntarily, 
and without mistake of fact, pays as interest a greater 
rate than is legally enforceable, (but not usurious,) the 
appropriation thus made by the parties will not be 











disturbed, but will stand as any other voluntary pay- 
ment; and when it is paid ona debt secured by mort- 
gage, subsequent purchasers of the mortgaged prem- 
ises, unless they show some special equity peculiar to 
themselves, have no greater rights in that respect than 
the mortgagor.—CARSON V. COCHRAN, Minn., 53 N. W. 
Rep. 1130. 

73. MUNICIPAL CORPORATION — Defective Street. — A 
person, while driving along a street-car track, was 
thrown from his wagon and killed by the wheels drop- 
ping into a rut outside the rails. The street was 
narrow, unpaved, and in bad condition. A: series of 
ruts extended along therails. The accident occurred 
also in the daytime, when the liability of the wheels to 
drop into these ruts was apparent: Held, that the 
danger was an ordinary one, incident*to the use of the 
track for driving purposes, and that there could be no 
recovery.—KORNETZSKI V. CITY OF DETROIT, Mich., 53 _ 
N. W. Rep. 1106. 

74. MUNICIPAL CORPORATIONS — Negligence. — The 
superintendent of waterworks of defendant city was 
placed in charge of the laying of water pipes along 
defendant’s streets, though his duty was to attend to 
another department of the public business: Held, 
that the superintendent was an agent of the city in 
performing such work, and that the city was liable for 
injuries resulting from his negligence. STODDARD Vv. 
TOWN OF WINCHESTER, Mass., 32 N. E. Rep. 948. 

75. MUNICIPAL CoRPORATION—Sewers—Power of City 
Councils—Constitutional Law.—Act May 23, 1889, makes 
it the duty of city councils to construct all kinds of 
sewers, and to provide for their payment, either by 
equal assessments of property, or according to assessed 
valuation, or in proportion to benefits, as they may see 
fit; the cost of lateral sewers to be assessed upon 
abutting preperty, and of main sewers both upon 
abutting property and property within the district, 
according to the proportion in which the same is to be 
used for local and main sewerage: Held, that city 
councils may declare an entire sewer, with branches, a 
main sewer, and assess as, for a single sewer; and, 
having decided as to the necessity for a sewer of that 
kind, their judgment, except in extreme cases, is fal. 
—CITY OF OIL CIty Vv. OIL CITY BOILER WORKS, Penn., 
25 Atl. Rep. 548. 


76. MUNICIPAL CORPORATIONS—Street Improvements. 
—Where. acity charter provides that the notice re- 
quired to be given of the letting of a contract for street 
improvements shaH state the time when, and the place 
where, such contract will be let, andthe time within 
which the work must be done, and requires the con- 
tract to be let to the lowest responsible bidder, a notice 
which states that bids will be received at the recorder’s 
office until a date named, the work to be completed 
within 90 days after letting the contract, is sufficient, 
«as at the date specified the lowest bidder will be entitled 
to the contract.—ROACH V. CITY OF EUGENE, Oreg., 31 
Pac. Rep. 825. 


77. NEGLIGENCE — Defective Sidewalks.—One injured 
by the neglect of a property owner to repair a side- 
walk, which he has been notified by the borough to 
repair, is not obliged to proceed aguinst the borough 
before he does against the owner, but has his elec- 
tion.—BOROUGH OF BROOKVILLE v. ARTHURS, Pa., 25 
Atl. Rep. 551. 


78. NEGOTIABLE INSTRUMENT—Action—Who may Sue. 
—A bank may sue as payee on anote payable to its 
cashier, alleging either that the promise was made to 
the cashier for it, or that the cashier’s name was used 
by adoption for that of the bank.—DARBY V. BERNEY 
NAT. BANK, Ala., 11 South. Rep. 881. 

79. NEGOTIABLE INSTRUMENTS—Consideration.—In an 
action on a promissory note made by defendant with 
others who are not sued, the plea of no consideration 
to defendant is demurrable, as it fails to negative con- 
sideration moving to defendant’s comakers.—MCAFEE 
v. GLEN MARY COAL & COKE Co., Ala.,11 South. Rep. 
881. 
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80. NEGOTIABLE INSTRUMENT—Suretyship—Release.— 
A holder’s delay of 10 days after the maturity of a note 
before taking steps to enforce its payment, during 
which time the maker becomes insolvent, does not 
release a surety, inthe absence of an agreement be- 
tween the holder andthe maker, ona sufticient con- 
sideratlon, extending the time of payment for a definite 
period.—SHOFFSTALL V. MCDANIEL, Pa., 25 Atl. Rep. 
576. 

81. OFFICERS — Contingent Fund — Governor. — The 
governoris vested with a discretion inthe use of the 
contingent fund appropriated by the legislature. He 
may in his discretion, use said fund for the purchase of 
stationery needed by the State, but will not be required 
by mandamus to approve a warrant drawn against it on 
account of books and station‘ry ordered by him.— 
STATE V. BOYD, Neb., 53 N. W. Rep. 1116. 

82. OFFICERS — Executive Departments — Public 
Lands.—The secretary of the interior has no authority 
to annul the action of his predecessor in office approv 
ing the location of a railroad right of way over public 
lands, under the act of March 3, 1875, on the ground 
that such approval was obtained by misrepresentation 
and fraud, and that the railroad was not used asa 
common carrier for hire, but merely to carry property 
belonging to its owners; for the existence of the rail- 
road with the duties of acommon carrier was a quasi 
jurisdictional fact, which the prior’ssecretary had au- 
thority to determine, and his action therein is not 
subject to collateral attack.—NOBLE Vv. UNION RIVER 
LOGGING R. Co., U. 3.8. C., 138. C. Rep. 271. 

83. PARTNERSHIP.—A partner is not guilty of embez- 
zlement in appropriating the funds of the firm to his 
own use.—GARY V. NORTHWESTERN MASONIC AID ASS8’N, 
Ia.,53N. W. Rep. 1086. 

84. PARTNERSHIP—Evidence.—Proof that complainant 
and defendant made an agreement for the purchase 
for their joint benefit of a single tract of land and the 
erection of a building thereon; that the land was 
bought and the building erected by defendant in his 
own naine, with his own money, and on his own re- 
sponsibility ; and that complainant advanced no money, 
andgssumed no liability on account of the transaction, 
—is insufficient to show that they were copartners.— 
MORTON V. NELSON, II1]., 32 N. E. Rep. 916. 

85. PAYMENT—Check.—That a check was not taken as 
payment fora balance due on a sale, but merely asa 
means of payment, sufficiently appears from the facts 
that complainant did not know that the check was 
against a certificate of deposit, which deposit was at 
interest, and could not be withdrawn except upon 60 
days’ notice, while the sale was for cash, and that 
complainant, who had before then taken the check 
against the time deposit, did so with the express un- 
derstanding that he would also receive the interest on 
the deposit, while nothing was said about interest in 
taking the check in question.—BIBB V. SNODGRASS, 
Ala., 11 South. Rep. 880. 

86. PAYMENT—Pleadings. — An allegation in a com- 
plaint that the contract price of certain goods therein 
mentioned had not, nor had any part thereof, been 
paid, having been put in issue by the answer, a general 
finding made by the court that all of the allegations of 
the complaint are true necessarily includes a finding 
on the question of payment. — COMBINATION STEEL & 
IRON CO. Vv. ST. PAUL City Ry. Co., Minn., 53N. W. 
Rep. 1144. 

87. PAYMENT BY NOTE—Law of Place.—The question 
whether the giving and receiving of the promissory 
note of the debtor for the amount of an antecedent 
debt operates as payment and extinguishment of the 
original debt is one that goes to the force and effect of 
the contract itself, and is governed by the law ofthe 
place of the contract. — THOMSON-HOUSTON ELECTRIC 
Co. V. PALMER, Minn., 53 N. W. Rep. 1137. 

88. PLEADING.—A complaint alleged that defendants 
were indebted to plaintiff for “commissions” onthe 
purchase by plaintiff for defendants of various articles 
of produce: Held, that a finding that defendants were 





indebted to plaintiff “for labor performed for them at 
their request” is not a finding outside of the issue, in 
that the allegation inthe complaint necessarily implies 
that plaintiff performed services,i. e., labor, for de- 
fendants in purchasing such articles. — ROGERS vy. 
DuFF, Cv1., 31 Pac. Rep. 836. 

89. PRINCIPAL AND SURETY—Discharge of Surety.—A 
decree in a suit by the lessor against the lessee, to 
which a surety for payment of the rent was nota 
paity, reforming a lease to make the rent payable on 
the first day of each quarter, as contemplated by the 
agreement executed by the surety instead of the last 
day, is not conclusive on that surety that the rent day 
was fixed by mistake, and he may show that it was so 
fixed intentionally ; but if his evidence is susceptible of 
an interpretation in favor of the mistake, whether the 
change was made by mistake, or intentionally, is for 
the jury. — STEVENS V. PENDLETON, Mich., 53 N. W. 
Rep. 1108. 

90. PROHIBITION — Application. — Prohibition is an 
order rendered to forbid further proceedings in a cause 
onthe ground of a want of jurisdiction. When the 
proceedings in a particular case have terminated, it 
would be futile to issue that writ.—STATE v. JUDGE OF 
SECOND RECORDER’S CouRT, La., 11 South. Rep. 872. 

91. PUBLIC LANDS—Homestead Entries.—Rev. St. §§ 
2291, 2292, providing for the issuance of certificates and 
patents of homestead lands tothe heirs of the home- 
steader, the former naming the “heirs” generally, and 
the latter referring to “minor heirs’ only, must be 
construed so as to stand together, and, so construed, 
the latter applies only when there are minor heirs 
alone, and the former when there are adult heirs, or 
adult and minor heirs; anda patent issued to minor 
heirs, when there are also adult heirs, will inure to the 
benefit of all alike, andthe minors will be compelled 
to convey the proper shares to the adults. — BERNIER 
Vv. BERNIER, U. 8.8. C.,13 S.C, Rep. 244. 

92. PUBLIC LANDS — Swamp Grant. — The claim ofa 
county or its grantee to swamp land is not affected by 
the omission of the proper officers to claim it as such, 
since, the grant being for the benefit of the county, an 
acceptance is presumed in the absence of a showing to 
the contrary, and since a sale of such land by the 
county is evidence of an acceptance.—BAILEY V. CAL- 
LANAN, Ia.,53 N. W. Rep. 1074. 

98. QUIETING TITLE—Evidence.—Where, in an action 
to quiet title, the finding ofthe trial court asto the 
ownership of the lands in controversy depends on the 
determination of a question of factin which there is 
testimony on both sides, an appellate court will make 
no inquiry as tothe preponderance of the evidence.— 
HEINLEN V. HEILBRON, Cal., 31 Pac. Rep. 828. 

94. RAILROAD COMPANIES—Changing Site of Depots.— 
Pub. St. ch. 112, § 157, authorizes a railroad corporation 
to relocate its passenger stations with the approval of 
the board of railroad commissioners and the city 
council of the city of selectmen ofthe townin which 
the station is situated. Section 156 prohibits the aban- 
donment of a passenger station which has been main- 
tained for five consecutive years: Held, that the 
relocation and consolidation of two stations at one 
point inone proceeding is not an abandonment of a 
station, within the inhibition of section 156.—CUNNING- 
HAM V. BOARD OF RAILROAD COM’RS, Mass., 32 N. E. 
Rep. 959. 

95. RAILROAD COMPANIES—Contributory Negligence. 
—A traveler who, in order to let a freight train pass 
stops his team at a point where his view of the cross- 
ing is obstructed by a building, is guilty of contribu- 
tory negligence, as matter of law, in driving onto the 
crossing, though he looked before starting his horses, 
where the evidence is undisputed that if he had looked 
after passing the building, and before reaching the 
track, he could have seen the train with which he col- 
lided for the distance of over a third of a mile.—URIAS 
V. PENNSYLVANIA R. CoO., Pa., 25 Atl. Rep. 566. 

96. RAILROAD COMPANY—Destruction of Trees—Dam- 
ages.—In an action for damages for the destruction of 
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an orchard of fruit trees by fire, the measure of dam- 
ages is not the cost of replacing the trees, and the 
value of the care and labor bestowed on the destroyed 
trees before the burning, but the value of destroyed 
trees at date of fire.—STONER V. TKXAS & P. Ry. Co., 
LA., 11 South. Rep. 875. 

97. RAILROAD COMPANIES—Exemption from Taxation. 
—Under Act Ill. Feb. 10, 1851, § 22, which exempts the 
Illinois Central Railroad Company, incorporated by the 
act, “from all taxation of every kind, except as herein 
provided for,’ and _ provides that the taxes 
thereby imposed on the company shall be paid 
into the State treasury, and applied to the pay- 
ment of State indebtedness, the exemption does 
not extend to a special tax to defray the cost 
of grading and paving a street, assessed on land 
forming a part of the company’s right of way, on the 
ground that the property is enhanced in value by the 
improvement.—ILLINOIS .CENT. R. CO. v. CITY OF DE- 
CATUR, U.S.8S.C.,138.C. Rep. 293. 

98. RAILROAD COMPANIES — Municipal Aid. — A re- 
cital on the face of county bonds that they are “is- 
sued under and pursuant to order of the county court 
for subscription to the stock of the M. & M. R. R. Co., 
as authorized by an act entitled ‘An act to incorporate 
the M. & M.R. R. Co. approved Feb. 26, 1865,’ ” although 
it may estop the county in favor of the bondholder, is 
not conclusive in favor of the county, and the bond- 
holder may introduce evidence to prove that the bonds 
were issued under authority of another statute.—KNOX 
COUNTY V. NINTH NAT. BANK OF CITY OF NEW YORK, U. 
8.8.C.,138. C. Rep. 267. 

99. RAILROAD COMPANIES—Municipal Aid Bonds.—A 
judgment of the Supreme Court of New York, holding 
certain town bonds in aid of a railroad invalid as be- 
tween the railroad and the town, can be avoidedina 
federal court, in a collateral proceeding by the town to 
cancel the bonds, only by showing a total lack of ju- 
risdiction in the State court.—LYTLE V. TOWN OF LANS- 
ING, U.S. S. C., 138. C. Rep. 254. 

100. RAILROAD COMPANIES — Negligence. — Where a 
railroad company, on the notification of the common 
council of a village, has constructed a foot crossing 
where its track crosses a street, and for years has 
kept it in repair, the company has by this act invited 
people to pass over the walk, and it has thus become 
its duty to keep such walk in a reasonably safe condi- 
tion for public travel.—RETAN V. LAKE SHORE & M. 8. 
Ry. Co., Mich., 53N. W. Rep. 1095. 

101. RAILROAD COMPANIES—Kight of Way.—A right of 
way through land between stations two or three miles 
distant was granted to defendant railroad company by 
a deed which provided for its forfeiture if it ceased to 
be used asa railroad. Defendant obtained the use of 
another track between the stations, and thereafter for 
over 10 years used this right of way only for the occa- 
sional storage of cars: Held, in an action for the pos- 
session of the premises under the forfeiture clause, 
that, in view of the length of the period of nonuser, it 
was proper to exclude evidence by defendant’s presi- 
dent as to whether, when defendant ceased to run 
trains over this route, it intended to take them off 
permanently. — HICKOX v. CHICAGO &C.S. Ry. Co., 
Mich., 53 N. W. Rep. 1105. 

102. RAILROAD MORTGAGES—Pledging Income.—Un- 
der Gen. St. 1878, ch. 34, § 70, a railroad company may, 
ina mortgage executed by it, pledge the income of the 
property; and, to make such pledge effectual, may 
stipulate in the mortgage that upon default the trustee 
named in the mortgage may take possession, operate 
the railroad, and receives its earnings. Gen. St. 1878, 
ch. 75, § 29, does not apply to such a mortgage.—SEI- 
BERT V. MINNEAPOLIS & ST. L. Ry. CO., Minn., 53 N. 
W. Rep. 1151. 

103. RAILWAY BONDS—Mortgage.—A complaint in in- 
tervention by an individual bondholder. in a suit by 
a trustee to foreclose a certain mortgage executed by 
the defendant railway company, and in which other 
mortgagees are made defendants, set forth, in separate 





portions thereof, the facts under which he claims the 
right to have several mortgages securing his bonds 
foreclosed in this action: Held, that a mortgagee de- 
fendant might demur to the separate portion of the 
complaint relating to his mortgage, though the demand 
for relief was not fully stated therein.—SEIBERT V. MIN- 
NEAPOLIS & ST. L. Ry. Co., Minn.,53N. W. Rep. 1134. 

104. REAL ESTATE AGENT — Compensation — Inter- 
pleader.—One who aids a broker in selling real estate, 
upon an understanding, both with the broker and the 
owner, that he and the broker are to act together, and 
divide any commission that may be earned, is entitled 
to intervene, in an action for commissions, under Civil 
Code 1887, § 22, allowing the intervention of any one 
who has an interest In the matter in litigation, in the 
success of either party, or an interest against both.— 
MOREY V. LETT, Colo., 31 Pac. Rep. 857. 

105. SALE—Conditional.—A machine company deliv- 
ered certain machinery, on a contract purporting to be 
a lease, to parties who agreed to pay, on certain dates, 
“for the use of said property,” certain sums designated 
as “rent” “with interest on deferred payments.” The 
contract stipulated that, ifthe agreed payments were 
not made, the machine company was to have posses- 
sion of the machinery, but, if the parties receiving the 
machinery kept their agreements, they had the right 
to purchase it for one dollar: Held,that this wasa 
conditional sale.—QUINN V. PARKE & LACY MACHINERY 
Co., Wash., 31 Pac. Rep. 866. 

106. SCHOOLS—Purchase of Apparatus. — How. St. § 
5073, subd. 6, and § 5052, subds. 7, 12, do not allow of any 
purchase by a director, whether acting singly or with 
the other directors, unless upon authority of the dis- 
trict; and this is not changed by Act No. 165, Laws 1887, 
making provision fora new study, and the selection of 
text-books therefor by the directors, so as to allow the 
purchase of a certain book, containing plates, etc., 
which, however convenient inthe said study, is still 
not needed to give the law effect. — WESTERN PUB. 
HOUSE V. SCHOOL Dist. NO. 10F TOWNSHIP OF LOCKE, 
Mich., 53 N. W. Rep. 1103. 

107. SPECIFIC PERFORMANCE—Contract.—The accept - 
ance ofa grant of aright of way, signed only by the 
grantor, makes it a contract binding on the grantee 
according to its terms, and suit may be instituted for 
the enforcement of such contract as though it was 
signed by the grantee also. — HARLAN v. LOGANSPORT 
NaT. Gas Co., Ind., 32 N. E. Rep. 930. 

108. SPECIFIC PERFORMANCE — Contract — “Standard 
Grade.”—A contract to erect buildings for and main- 
tain a college of “standard grade” is performed where 
the buildings erected are of the size and cost contem. 
plated, the courses of study are up tothe average of 
the other colleges of the State, and the teachers em- 
ployed are qualified for their positions. — UNIVERSITY 
OF DES MOINES V. POLK COUNTY HOMESTEAD & TRUST 
Co., Ia.,53 N. W. Rep. 1080. 

109. SPECIFIC PERFORMANCE — Statute of Frauds.— 
Where an agreement forthe sale of land, after being 
signed by the owners, is put into the custody of a per- 
son to be delivered to the purchasers on his being 
satisfied of their financial responsibility, and he re 
fuses to deliver it, the purchasers cannot compel 
specific performance, though they are in fact financially 
responsible, since, as there has been no delivery, the 
agreement is not a sufficient memorandum to satisfy 
the statute of frauds.—CALLANAN V. CHAPIN, Mass., 32 
N.E. Rep. 941. 

110. SPECIFIC PERFORMANCE—Stock.—In a sult against 
a bank tocompel itto register plaintiff as a stockholder 
for 40 shares of stock, or pay the value of the stock and 
the dividends declared thereon, as compensation in 
lieu of the stock, the defendant demurred, on the 
ground that plaintiff had a complete remedy at law: 
Held, that plaintiff could, in equity, enforce a specific 
performance by having the stock registered in his 
name, and compel the issue of certificates to him, or in 
the alternative, ifthe corporation was unable to per- 
form its contract, have his remedy by compensation 
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in damages.—BIRMINGHAM NAT. BANK V. RODEN, Ala., 
11 South. Rep. 883. 

111. TAXATION—Exemption. — The statute (Gen. St. 
1878, ch. 11, §5) which, in pursuance of the requirement 
of the constitution, exempts from taxation “all semi- 
naries of learning, with the books and furniture therein, 
and the grounds attached, and not leased or otherwise 
used with a view of profit,’ includes seminaries for 
young ladies, erected by private persons, and supported 
by their patrons, and such exemption includes neces- 
sary furniture and apparatus. — NELSON V. STRYKER 
SEMINARY, Minn., 53 N. W. Rep. 1133. 


112. TOWN BOARD—Improvement of Streets.—Where 
atown board, acting upon a petition to widen and 
improve a street, appoints commissioners to assess 
damages and benefits, and rejects the report of such 
commissioners, the appointment of other commis- 
sioners for that purpose, without any new petition 
being filed, and an acceptance of their report, is not 


within the jurisdiction of the board. — MILLIZER V. 
WAGNER, Ind., 32 N. E. Rep. 927. 
113. TRESPASS—Cutting Timber. — Where a person 


enters land at the land office, and proceeds in good 
faith to remove the timber, he is not liable for the 
highest market value of the timber, as provided by 
Rev. St. § 4269, as amended by Laws 1882, ch. 239, to one 
who afterwards acquires titie to the land from the 
State as swamp land, since defendant cut under a title 
acquired in good faith, within the saving clause of the 
statute.—BEFAY V. WHEELER, Wis., 53 N. W. Rep. 1121. 


114. TRIAL—Examination of Witness.—Where plaint- 
iff's witness was asked on cross-examination if she did 
not makea certain statement before the grand jury, 
and she answered, “I think I will say that I did not,” 
and the testimony of grand jurors called by defendant 
tended to show that she made the statement, the court 
properly allowed witness thereafter to explain what 
she did say before the grand jury.—MCMURRIN Vv. 
RicBy, Iowa, 538 N. W. Rep. 1079. 


115. TRIAL—Misconduct of Jurors.—On the hearing 
of a motion for a new trial in an action against a street 
railway company for personal injuries, one of the 
jurors testified that after the jury had viewed the 
premises where the accident happened, and before 
it had been charged by the court,he had gone alone 
and viewed the premises. He talked with the pro- 
prietor ofa store located near the place of accident, 
and he also spoke to one of plaintiff’s witnesses whom 
he found there. Defendant’s counsel then asked the 
juror “Did you see or hear anything that influenced 
your mind one way or the other in relation to this 
case, or anything that influenced your mind against 
plaintiffs or their cause, in any degree:” Held, that the 
question was properly excluded, since, though a juror 
may testify to facts bearing on the question of the ex- 
istence of the disturbing influence, he cannot testify 
how far that influenee operated on his mind.—HaR- 
RINGTON V. WORCESTOR L. & S. ST. Ry. CO., Mass., 32 
N. E. Rep. 955. 

116. TROVER—Evidence.—Where, in trover against a 
sheriff, who claimed to hold by virtue of a levy under 
an execution, plaintiff introduced in evidence the ex- 
ecution under which defendant justified the taking, 
and his return thereon, showing the levy and sale and 
amount received from such sale, the exclusion of oral 
testimony as to What the property sold for is not harm- 
fil to the defendant.—ToOWER v. MCDOWELL, Cal., 31 
Pac. Rep. 843. 

117. TRUST AND TRUSTEE—Sale of Land.—In an action 
to set aside a deed it appeared that the land in ques- 
tion was part ofa section purchased by general con- 
tribution, to be used in common as a cemetery ; that the 
title was taken inthe name of defendants, who were, 
as trustees, to manage and dispose ofthe landin ac 
cordance witha majority vote of the contributors; 
that, the land not being suitable for a cemetery, it was 
voted to sell it, and with the proceeds purchase another 
site: Held, that such sale, being madein accordance 





with the expressed will of the cestwis que trustent, was 
valid.—GUTHRIE V. TULLOCK, Wash., 31 Pac. Rep. 871. 

118. TRUST DEED—Constructions.—Under the statute 
of uses and trusts (Gen. St. 1878, ch. 43), a conveyance 
of land from one person to another to the use of or in 
trust fora third, the trustee having no active duty to 
perform, constitutes a passive trust, andthe trustee 
takes no title, but the same vests immediately and 
absolutely in the beneficiary to the extent of the es- 
tate granted.—THOMPSON V. CONANT, Minn.,53 N. W. 
Rep. 1145. 


119. VENDOR AND PURCHASER—Marketable Title.— 
Although, upon the face ofthe record, the right to 
foreclose an unsatisfied mortgage appearing in a ven 
dor’s claim of title may have been barred by the stat- 
ute of limitations, a purchaser of the real property 
covered by such mortgage will not obtain a marketable 
title,—one free from reasonable doubt. The statutory 
period within which a foreclosure may be made may 
have been prolonged by some act of the parties which 
has operated to prevent the running of the statute 
against the debt itself.—AUSTIN V. BARNUM, Minn., 58 
N. W. Rep. 1182. 


120. VENDOR AND VENDEE—Rescission by Purchaser. 
—One who conspires to take advantage of a breach of 
trust on the part of an agent to obtain land, which 
the agent has to sell, ata reducea price, cannot obtain 
a rescission of the sale, in equity, on account of mis 
representations by the agent.—PEARCE V. WARE, 
Mich.,53 N. W. Rep. 1106. 

121. VENUE— Towns.—A townis a resident of the 
county in which it was located, within Code Civil Proc. 
§ 395, providing that certain actions shall be brought 
inthe county in which defendant resides.—BUCK V. 
CITY OF EUREKA, Cal.,31 Pac. Rep. 845. 

122. WAaATERS—Irrigation Districts—Priorities.—De 
crees rendered under the acts of 1879 and 1881, deter- 
mining the priorities and the amount of the appro- 
priations of the several ditches in an_ irrigation 
district, are not intended to designate the person or 
persons entitledto the use of the water thus appro- 
priated; and such decrees are not res judicata as to 
the parties entitled to the control ofa ditch, or to the 
use of the water conveyed through the same, but 
only as to the priority and amount of eppropriation of 
the ditch.—OPPENLANDER V. LEFT-HAND DITCH CO., 
Colo., 31 Pac. Rep. 854. 

123. WATERS—Public Lands—Riparian Rights.—The 
same rules govern the rights of riparian owners on 
lakes or other still waters as govern the rights of 
riparian owpers on streams. Hence,if a meandered 
lake is “non-navigable,” in fact, the patentee of the 
riparian land tawes the fee tothe center of the lake; 
but, if the lake is “‘navigable” in fact, its waters and 
bed belong to the State, in its sovereign capacity, and 
the riparian patentee takes the fee only to the water 
line, but with all the rights incident to riparian 
ownership on navigable waters, including the right 
to accretions or relictions formed in front of his land 
by the action of recession of the water.—LAMPREY V. 
METCALF, Minn.,53 N. W. Rep. 1139. 


124. WILLS—Attestation.—Under Rey. St. § 2237, pro- 
viding that “all wills, to be valid, must be in writing 
witnessed by two competent witnesses,’ an olo- 
graphic will must be attested by witnesses, and this 
requirement is not dispensed with by Laws 1890-91, ch. 
70, sube. 2, § 13, which provides that “an olographic 
will may be proved in the same manner as other 
private writings are proved.’—NEER v. COWHICK, 
Wyom., 31 Pac. Rep. 862. 

125. WITNESS—Husband and Wife.—A person charged 
with crime and held toappear at a future term of the 
court, has no right to challenge the grand jury then 
in session, that examines the case on its own motion, 
and returns an _ indictment.—STATE V. CHAMBERS 
Iowa, 53 N. W. Rep. 1090. 
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